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Preface 


This supplement contains the official version of material supplementing the 
Tennessee Code Annotated, Official Edition, as previously enacted, and new 
and amendatory laws of a general and permanent nature enacted in the 2021 
First Extraordinary Session and the 2021 Regular Session of the 112th 
General Assembly. It was prepared by the editorial staff of the publisher with 
the assistance of Paige A. Seals, Revisor of Statutes and Executive Secretary 
for the Tennessee Code Commission. 

Information about the Code and suggestions for its use may be found in the 
User’s Guide, a version of which appears in each volume. 

Please note: (1) Tennessee Code Annotated section designations assigned to 
2021 acts by the General Assembly may have been changed by the Tennessee 
Code Commission pursuant to § 1-1-108; and (2) under Tenn. Const., art. I], 
§ 24, laws requiring the expenditure of state funds may be null and void 
unless first-year funding is approved in the year in which the law is passed. 

This supplement contains annotations from decisions posted to Lexis Ad- 
vance through April 15, 2021. Annotations are taken from decisions or articles 
that appear in the following traditional sources: 


South Western Reporter, 3d Series 
Supreme Court Reporter 

Federal Reporter, 3d Series 

Federal Supplement, 2d Series 
Bankruptcy Reporter 

Opinions of the Attorney General 
Tennessee Bar Journal 

Tennessee Law Review 

University of Memphis Law Review 
Vanderbilt Law Review 


Suggestions, comments, or questions about the Tennessee Code Annotated 
are always welcome. You may call us toll free at (800) 833-9844, email us at 
customer.support@lexisnexis.com, or write Tennessee Editor, LexisNexis, 9443 
Springboro Pike, Miamisburg, OH 45342. 

Visit our Internet home page at www.lexisnexis.com for an online book- 
store, technical support, customer service, and other company information. 
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NUMBERING SYSTEM 


In 1979, a new numbering system was implemented by the Code 
Commission which facilitates the organization of sections. This system divides 
existing chapters into “parts” so that several related, but distinct, subjects can 
be compiled in one chapter. The new numbering system consists of three-tier 
numbers rather than the former two-tier numbers. Thus, former chapter 29 of 
title 4 (former §§ 4-2901 — 4-2926) was redesignated in 1979 and organized 
into two parts, §§ 4-29-101 — 4-29-120 and 4-29-201 — 4-29-207. The number 
in the first tier represents the title; the second tier represents the chapter; and 
the last tier represents the part and section. 

4 - 29 - Level 
Title Chap. Part Section 


For example, § 4-29-110 is the tenth section in the first part of chapter 29 of 
title 4. Section 4-29-2083 is the third section in the second part of chapter 29 of 
title 4. 

Where former two-tier section numbers have been transformed into this 
three-tier system, a parallel reference table is provided showing the disposition 
of the former sections. Furthermore, the former two-tier section number 
appears in the history line of each section transformed to the three-tier system. 

Code sections are divided into subsections. A subsection may be further 
divided into subdivisions. The first level of a section is a subsection, and all 
subsequent divisions of that subsection are referred to as subdivisions. A 
subsection is designated by a lower case letter in parenthesis. If a section has 
only one subsection, the lower case designation does not appear, even if that 
subsection is subdivided; any subsequent division of that single subsection is 
designated and referred to by the appropriate subdivision designation. The 
designations are as follows: 


First level (subsections): (a), (b), (c), ete. 

Second level (subdivisions): (1), (2), (3), etc. 

Third level (subdivisions): (A), (B), (C), ete. 

Fourth level (subdivisions): (i), (ii), (iii), ete. 

Fifth through eighth levels (subdivisions) repeat the above designations but 
italicize the designations: 

(a), (b), (ce), ete. 

(L), (2), (3), ete. 


For example, if § 1-1-101 is divided into two paragraphs designated as (a) 
and (b), those designated paragraphs are referred to as subsections, subsection 
(a) and subsection (b). If either subsection is further divided, those further 
divided levels of the subsection are subdivisions. 

Therefore, if subsection (a) is divided into three additional levels: (a)(1), 
(a)(2), and (a)(3), those levels within subsection (a) are referred to as 


vl 


USER’S GUIDE vil 


subdivisions: subdivision (a)(1), subdivision (a)(2), and subdivision (a)(3). Any 
subsequent further division of a subdivision is simply another subdivision. If 
subdivision (a)(1) is divided into three additional levels, (a)(1)(A), (a)(1)(B), and 
(a)(1)(C), those levels are also called subdivisions, as are the levels if 
subdivision (C) is further divided into additional levels, which would be 
subdivisions (i), (ii), (iii), etc. Example citation: § 1-1-101(a)(1)(A)Q). 
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TENNESSEE CODE ANNOTATED 


TITLE 68 


HEALTH, SAFETY AND ENVIRONMENTAL 
PROTECTION 


Chapter 
SAFETY 


101. Miscellaneous Safety and Environmental Regulations. 
102. Fire Prevention and Investigation. 
Part 1. General Provisions 
Part 3. Fire Department Recognition Act 
Part 4. Commissioned Instructors of the Tennessee Law Enforcement Training Academy 
Part 6. Boat Dock Safety (Noah Dean and Nate Act) 
104. Fireworks. 
Part 1. General Provisions 
Part 2. Licensing and Certification Program 
105. Tennessee Blasting Standards Act of 1975. 
114. Ski Area Safety and Liability Act. 
115. Tennessee Athletic Commission Act of 2016. 
Part 1. General Provisions 
Part 2. Administration 
Part 3. Applicability 
Part 4. Physical Examinations 
Part 5. Compliance 
117. Tanning Facility Control Act of 1990. 
120. Building Regulations. 
Part 1. General Provisions 
121. Elevators, Dumbwaiters, Escalators, and Aerial Tramways. 
122. Boiler Inspection, Erectors and Repairers. 
Part 1. General Provisions 
Part 2. Boiler Erectors and Repairers Act 
126. Manufactured Homes. 
Part 2. Uniform Standards Code for Manufactured Homes Act 
Part 4. Tennessee Manufactured Home Installation Act 
135. Liquefied Petroleum. 
Part 1. Liquefied Petroleum Safety Act of Tennessee 
140. Emergency Services. 
Part 1. Emergency Medical Service Area Telecommunications 
Part 3. Emergency Medical Services Act of 1983 
Part 4. Automated External Defibrillators 
Part 5. Epinephrine Auto-Injectors 
Part 6. Emergency Medical Services Personnel Licensure Interstate Compact 


ENVIRONMENTAL PROTECTION 


201. Tennessee Air Quality Act. 
Part 1. Tennessee Air Quality Act 
203. Tennessee Environmental Protection Fund. 
204. State Energy Policy Council. 
205. Commercial Property Assessed Clean Energy and Resilience Act. 
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Chapter 
206 — 210. [Resrrvep]. 


211. Solid Waste Disposal. 
Part 1. Tennessee Solid Waste Disposal Act 
Part 3. Tire Environmental Act 
Part 4. Gasification and Pyrolysis 
Part 6. Tennessee Solid Waste Planning and Recovery Act 
Part 8. Solid Waste Management Act of 1991 
Part 10. Used Oil Collection Act of 1993 
212. Hazardous Waste Management. 
Part 1. Tennessee Hazardous Waste Management Act of 1977 
Part 2. Hazardous Waste Management Act of 1983 
Part 5. Property Where Methamphetamine Manufactured 
215. Tennessee Petroleum Underground Storage Tank Act. 
Part 1. General Provisions 
217. «Tennessee Drycleaner’s Environmental’Response Act. 
221. Water and Sewerage. 
Part 2. Construction of Sewage Treatment Works 
Part 4. Subsurface Sewage Disposal Systems 
Part 5. Waterworks Construction Loan Act of 1974 
Part 6. Water and Wastewater Treatment Authority Act 
Part 7. Tennessee Safe Drinking Water Act of 1983 
Part 10. Wastewater Facilities 
Part 11. Storm Water Management 
Part 12. Drinking Water Revolving Loan Fund Act of 1997 
Part 13. Regional Water and Wastewater Treatment Authority Act 


SAFETY 
CHAPTER 101 


MISCELLANEOUS SAFETY AND ENVIRONMENTAL 
REGULATIONS 


Section 

68-101-104. Electric safety code for electric-supply stations and lines — Standards for equipment 
that delivers electricity to power distribution grid — Inspection — Disconnecting 
safety mechanisms. 


68-101-104. Electric safety code for electric-supply stations and lines 
— Standards for equipment that delivers electricity to 
power distribution grid — Inspection — Disconnecting 
safety mechanisms. 


(a) The American National Standard Electrical Safety Code, edition dated 
August 1, 2016, prepared and published by the Institute of Electrical and 
Electronics Engineers, Inc., 445 Hoes Lane, Piscataway, NJ 08854 or 
www.ieee.org, is adopted by the general assembly for application for all 
processes within the state of Tennessee as the official electrical safety code, to 
provide a standard for safeguarding of persons from hazards arising from the 
installation, operation, or maintenance of: 

(1) Conductors and equipment in electric-supply stations; and 
(2) Overhead and underground electric-supply and communication lines, 
and work rules for the construction, maintenance, and operation of electric- 
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supply and communication lines and equipment, and the provisions of such 

National Electrical Safety Code are adopted herein by reference and shall 

not be copied in the codified sections or provisions of the Tennessee Code. 

(b) Future revisions or additions to the National Electrical Safety Code as 
may be adopted, deleted, revised or changed by the Institute of Electrical and 
Electronics Engineers, Inc., may be adopted, deleted, revised, or amended by 
the general assembly as and when the general assembly may elect to adopt any 
such revisions, additions, deletions, modifications or changes in the National 
Electrical Safety Code. 

(c) Acopy of the American National Standard Electrical Safety Code edition 
dated August 1, 2016, is available for viewing by the public at the office of the 
electrical inspection section in the department of commerce and insurance in 
the Davy Crockett Tower, 500 James Robertson Parkway, Nashville, Tennes- 
see, during regular state office hours. 

(d) Any person, as defined in § 65-25-102, installing, operating, or other- 
wise using equipment that delivers electricity to the point of interconnection 
with a power distribution grid, long-distance power transmission grid, or other 
facility by and through which the electricity is distributed or transmitted to 
one (1) or more customers must comply with all relevant national standards, 
including those established by the Institute of Electrical and Electronic 
Engineers, Underwriters Laboratories, and the National Electrical Safety 
Code. | 

(e) Any equipment that delivers electricity to the point of interconnection 
with a power distribution grid, long-distance power transmission grid, or other 
facility by and through which the electricity is distributed or transmitted to 
one (1) or more customers is subject to the inspection of a state-certified 
electrical inspector. 

(f) Any person, as defined in § 65-25-102, installing, operating, or otherwise 
using equipment that delivers electricity to the point of interconnection with a 
power distribution grid, long-distance power transmission grid, or other 
facility by and through which the electricity is distributed or transmitted to 
one (1) or more customers shall: 

(1) Install: 

(A) A manually operating and visible load-breaking disconnect switch 
on the exterior of the property between the equipment that delivers 
electricity to the point of interconnection with a power distribution grid, 
long-distance power transmission grid, or other facility by and through 
which the electricity is distributed or transmitted to one (1) or more 
customers that is readily accessible to and may be locked by the applicable 
non-consumer owned electric system, as defined in § 65-34-102, or public 
electric system, as defined in § 65-34-102; or 

(B) Other disconnecting safety mechanisms approved by the applicable 
non-consumer owned electric system, as defined in § 65-34-102, or public 
electric system, as defined in § 65-34-102; and 
(2) Notify the applicable non-consumer owned electric system, as defined 

in § 65-34-102, or public electric system, as defined in § 65-34-102, prior to 

interconnection with a power distribution grid, long-distance power trans- 
mission grid, or other facility by and through which electricity is transmitted 
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to one (1) or more customers so that the applicable non-consumer owned 
electric system or public electric system may be present for testing that 
verifies that all disconnects are fully functional and in proper working order. 
(g) Any non-consumer owned electric system, as defined in § 65-34-102, or 

public electric system, as defined in § 65-34-102, is not liable for fines, 

penalties, injuries, or damages arising out of any person’s, as defined in 

§ 65-25-102, installation, operation, or use of equipment that delivers electric- 

ity to the point of interconnection with a power distribution grid, long-distance 

power transmission grid, or other facility by and through which the electricity 
is distributed or transmitted to one (1) or more customers. 
(h) Copies of the standards of the Institute of Electrical and Electronic 

Engineers and the National Electrical Safety Code are available for viewing by 

the public at the office of the electrical inspection section in the department of 


commerce and insurance during regular state office hours. 


History. 


Acts 1974, ch. 673, §§ 1, 2; 1979, ch. 291, § 1; 
T.C.A., §§ 53-2311, 53-2312; Acts 1984, ch. 591, 
§ 1; 1990, ch. 642, § 1; T.C.A. § 68-16-104; 
Acts 1993, ch. 275, §§ 1, 2; 1997, ch. 88, §§ 1, 2; 
2002," ch! 520, $$ 1). 2; 2007, ch: 89;' §§' I) 2; 
2013, .ch.2b6! $$. 1.2: 2007, ieh:'3) $$in1,, 252021, 
cholliesr.. 


Amendments. 
The 2017 amendment, effective January 1, 


Section 
68-102-102. 
68-102-115. 


68-102-127. 
68-102-129. 
68-102-137. 


68-102-142. 


68-102-143. 
68-102-144. 
68-102-148. 
68-102-149. 
68-102-151. 
68-102-154. 


68-102-309. 


2018, in (a) in the introductory language, sub- 
stituted “August 1, 2016” for “August 1, 2011”; 
and substituted “445 Hoes Lane, Piscataway, 
NJ 08854 or www.ieee.org,” for “345 East 47th 
Street, New York, New York, 10017,” in the 
introductory language in (a). 

The 2021 amendment added (d)-(h). 


Effective Dates. 
Acts 2017, ch. 3, § 3. January 1, 2018. 
Acts 2021, ch. 177, § 2. April 20, 2021. 


CHAPTER 102 


FIRE PREVENTION AND INVESTIGATION 


Part 1. General Provisions 


Specific duties of commissioner of commerce and insurance. 

Cooperation of insurance companies and authorized fire officials in cases of suspected 
arson. 

Police powers of commissioner and deputies and municipal fire investigators. 

If crime suspected, testimony and other facts presented to district attorney general. 

Public and private schools — Institutions — Fire drills — Doors to be kept unlocked 
— Safety drills. 

Tax on net premium receipts of fire insurance companies to defray expenses of 
enforcement. 

Special deputy inspectors — Powers and duties — Inspection fees. 

[Repealed.] 

Fire alarms and extinguishers — Approval before sale — Exceptions — Penalty. 

Firearms for fire officials. 

One-family or two-family rental units — Smoke alarms required. 

Volunteer firefighter equipment and training grant program. 


Part 3. Fire Department Recognition Act 


Filing of annual financial report by volunteer fire departments receiving appropria- 
tions. 


Part 4. Commissioned Instructors of the Tennessee Law Enforcement Training Academy 


68-102-402. 


68-102-601. 


Retention of injured member on payroll. 
Part 6. Boat Dock Safety (Noah Dean and Nate Act) 


Part definitions. 
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Section 


68-102-108 


68-102-602. Requirements to aid in prevention of electrical shock, electrocution, or injury to users 
of marinas and boat docks — Violations — Penalties. 


68-102-603. Enforcement by state fire marshal. 


PART 1 
GENERAL PROVISIONS 


68-102-102. Specific duties of commissioner of commerce and insur- 


ance. 


It is the duty of the commissioner of commerce and insurance, or the 
commissioner’s deputies or assistants, to enforce the laws and this chapter in 


the counties, relating to the: 
(1) Prevention of fires; 


(2) Storage, sale and use of combustibles and explosives; 
(3) Installation and maintenance of automatic or other fire alarm systems 


and fire extinguishing equipment; 


(4) Construction, maintenance and regulation of fire escapes; and 

(5) Means and adequacy of exit, in case of fire, from factories, asylums, 
hospitals, churches, schools, halls, theaters, amphitheaters, and all other 
places in which numbers of persons live, work or congregate, from time to 


time, for any purpose or purposes. 


(6) [Deleted by 2019 amendment.] 


History. 

Acts 1915, ch. 131, § 2; Shan., § 3079a261; 
impl. am. Acts 1928, ch. 7, § 55; mod. Code 
1932, § 5678; Acts 1937, ch. 33, § 67; C. Supp. 
1950, § 5678; impl. am. Acts 1971, ch. 137, § 2; 
T.C.A. (orig. ed.), §§ 53-2402, 68-17-102; Acts 
2019; che 4878 °2. 


Compiler’s Notes. 

Acts 2019, ch. 487, § 11 provided that all 
rules and regulations governing the fire inves- 
tigations section promulgated by the depart- 
ment of commerce and insurance in effect on 
May 24, 2019, shall be transferred to the Ten- 
nessee bureau of investigation, and assigned an 


appropriate new control number by the secre- 
tary of state, and shall remain in full force and 
effect until modified or repealed by the Tennes- 
see bureau of investigation. The bureau may 
promulgate rules and regulations to effectuate 
the purposes of the act. 


Amendments. 

The 2019 amendment deleted former (6) 
which read: “Suppression of arson and the 
investigation of the cause, origin and circum- 
stances of fires.” 


Effective Dates. 
Acts 2019, ch. 487, § 12. May 24, 2019. 


68-102-108. Assistants to commissioner of commerce and insurance. 


Attorney General Opinions. 

As a general matter, the commissioner of 
commerce and insurance does not have the 
authority to appoint assistants. Rather, assis- 
tants are designated by statute under T.C.A. 
§ 68-102-108(b). To the extent that statute des- 
ignates multiple assistants for the same terri- 
tory, each designated individual serves as an 
assistant and must satisfy all requirements of 
an assistant. Even in the limited circumstances 
in which the commissioner has appointment 
authority, that authority extends only to replac- 
ing a removed assistant, appointing an assis- 
tant if one is not designated by statute, ap- 


pointing an assistant to take the place of a 
person who is designated by statute but de- 
clines to serve, or appointing special assistants 
if further investigation into a fire is needed. An 
assistant’s territory or jurisdiction is congruent 
with the geographical location in which the 
assistant serves. Furthermore, a person serv- 
ing as fire chief loses the status of assistant 
upon vacation of the fire chief position, regard- 
less of the date of surrender of the certificate. A 
county fire marshal, in the capacity as an 
assistant to the commissioner, may delegate 
duties as an assistant that are ministerial in 
nature, but may not delegate those duties that 
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involve discretion or judgment. OAG 17-22, 
2017 Tenn. AG LEXIS 21 (3/29/2017). 


68-102-115. Cooperation of insurance companies and authorized fire 
officials in cases of suspected arson. 


(a) As used in this section, unless the context otherwise requires: 

(1) “Authorized agency” means the state fire marshal, or any person 
acting on the state fire marshal’s behalf, or any prosecuting attorney 
responsible for prosecutions in the county where the fire occurred, or any law 
enforcement officer responsible for investigating fire losses, and, solely for 
the purpose of subsection (c), means: 

(A) The federal bureau of investigation or any other federal agency; 

(B) The United States attorney’s office when involved in an investiga- 
tion or prosecution involving the fire in question; and 

(C) The Tennessee bureau of investigation; 

(2) “Insurance company” means any corporation, partnership, associa- 
tion, person or other legal entity that sells or has sold a contract of 
insurance, as defined in § 56-7-101, within this state or that is doing 
business in this state as an insurance company under the requirements of 
title 56, chapter 2; and 

(3) “Relevant” means information that proves, or has a tendency to prove 
or disprove, the existence or nonexistence of any fact that is of consequence 
to the investigation that suggests future behavior tendencies of a person of 
interest, including a propensity for violence, that may assist an insurance 
company in determining a fact or motive of a person of interest, or both. 
(b) When an insurance company after investigation, has reason to believe 

that a fire loss in which it has an interest may be of other than accidental 
cause, then, for the purpose of notification and for having such fire loss 
investigated, the company shall give written notice to the state fire marshal 
and to such other authorized agency as it has reason to believe appropriate to 
expedite the investigation. The written notice shall include, but not be limited 
to, the name of the owner and the occupant of any building burned, the owner 
of any personal property burned, the date and location of the fire, and any 
other facts and circumstances then known to the company that tend to 
establish the cause or origin of the fire. The report shall be in addition to and 
not in lieu of any reports that the company may be required to make by any law 
of the state to the commissioner of commerce and insurance or other state 
official. 

(c) Any authorized agency involved in the investigation may request any 
insurance company investigating a fire loss of real or personal property to 
release to the requesting agency any relevant information or evidence deemed 
important to the authorized agency that the company may have in its 
possession, relating to the fire itself. The company shall release the informa- 
tion and cooperate with any official authorized to request the information 
pursuant to this section. Relevant information may include, but not be limited 
to: 

(1) Pertinent insurance policy information relevant to any fire loss under 
investigation and any application for the policy; 


7 FIRE PREVENTION AND INVESTIGATION 68-102-115 


(2) Policy premium payment records that are available; 

(3) History of previous claims made by the insured for fire loss; and 

(4) Material relating to the investigation of the loss, including statements 
of any person, proof of loss, and any other evidence relevant to the 
investigation. 

(d) In the absence of malice, no authorized agency, and no insurance 
company, or person who furnishes information on behalf of either, shall be 
liable for damages in a civil action or subject to criminal prosecution for any 
oral or written statement made or any other action taken to supply information 
pursuant to this section. However, this section applies only to oral and written 
statements, provided under subsection (c), to the state fire marshal and any 
other authorized agency. 

(e) Any authorized agency or insurance company that receives any informa- 
tion furnished pursuant to this section shall hold the information in confidence 
and not release the information, except as provided in this section, until such 
time as its release is required pursuant to a criminal or civil proceeding. Any 
authorized agency, or its personnel, may be required to testify in any litigation 
in which the insurance company at interest is named as a party. 

(f)(1) Any authorized agency provided with information pursuant to subsec- 

tion (b) and in furtherance of its own purposes, or at the request of any other 

authorized agency, may release or provide such information to any other 
authorized agencies. 

(2) Any insurance company providing information to an authorized 
agency or agencies pursuant to subsection (b) may request relevant infor- 
mation obtained in an investigation from such authorized agency and must 
receive, within a reasonable time, not to exceed thirty (30) days, the 
information requested. The authorized agency may withhold information 
deemed sensitive to a non-arson criminal investigation with the approval of 
the supervising agent. The Tennessee bureau of investigation, however, may 
withhold any investigative document that the bureau believes would com- 
promise the integrity of a criminal investigation. 

(g) This section shall not be construed to affect or repeal any ordinance of 
any municipality relating to fire prevention or the control of arson, but the 
jurisdiction of the fire marshal and any prosecuting attorney in such munici- 
pality is to be concurrent with that of municipal and county authorities. With 
the exception of subsection (d), all other provisions of this section shall not be 
construed to impair any existing statutory or common law rights. 

(h) This section must not be construed to inhibit the investigative rights of 
any insurance company. An authorized agency involved in an investigation 
pursuant to this section shall allow the reporting insurance company to 
concurrently conduct its own, independent investigation without obstruction, 
in accordance with the direction of and in the presence of the agency. 


History. § 1; T.C.A., § 68-17-115; Acts 2019, ch. 487, 
Acts 1915, ch. 131, § 6; Shan., § 3079a272; §§ 3-6. 

impl. am. Acts 1923, ch. 7, § 55; Code 1932, , 

§ 5689; modified; impl. am. Acts 1971, ch. 137, | Compiler’s Notes. 

§ 2; Acts 1979, ch. 240, § 1; 1981, ch. 391, § 1; Acts 2019, ch. 487, § 11 provided that all 

T.C.A. (orig. ed.), § 53-2415; Acts 1991, ch. 231, rules and regulations governing the fire inves- 


68-102-127 


tigations section promulgated by the depart- 
ment of commerce and insurance in effect on 
May 24, 2019, shall be transferred to the Ten- 
nessee bureau of investigation, and assigned an 
appropriate new control number by the secre- 
tary of state, and shall remain in full force and 
effect until modified or repealed by the Tennes- 
see bureau of investigation. The bureau may 
promulgate rules and regulations to effectuate 
the purposes of the act. 


Amendments. 

The 2019 amendment added (a)(1)(C); added 
“that suggests future behavior tendencies of a 
person of interest, including a propensity for 
violence, that may assist an insurance company 
in determining a fact or motive of a person of 
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substituted “Any insurance company providing 
information to an authorized agency or agen- 
cies pursuant to subsection (b) may request 
relevant information obtained in an investiga- 
tion from such authorized agency and must 
receive, within a reasonable time, not to exceed 
thirty (30) days, the information requested.” for 
“Any insurance company providing information 
to an authorized agency or agencies pursuant 
to subsection (b) shall have the right to request 
relevant information from such authorized 
agency and receive, within a reasonable time, 
not to exceed thirty (30) days, the information 


requested.” and added the second and third 


sentences; and added (h). 


Effective Dates. 


interest, or both.” at the end of (a)(3); in (f)(2) Acts 2019, ch. 487, § 12. May 24, 2019. 


* 


68-102-127. Police powers of commissioner and deputies and munici- 
pal fire investigators. 


(a) The commissioner of commerce and insurance and the commissioner’s 
deputies have police powers and have the right to make arrests when 
necessary to preserve the law in this department, and may, in addition to 
investigations made by any of the commissioner’s assistants, at any time make 
further investigations as to the origin or circumstances of any fire occurring in 
this state, by the appointment of special assistants or the employment of other 
means necessary in the commissioner’s discretion. 

(b) Municipal fire investigators who have been authorized by the chief of the 
municipal fire department or the director of fire services to conduct investiga- 
tions relative to the cause and origin of fires and/or arson investigations shall 
also have police powers and shall have the right to make arrests when 
necessary to preserve the laws of this state or their respective municipalities 
relative to cases of arson or suspected arson. 

(c) Salaried county fire investigators who have been authorized by the chief 
of the county-wide fire department or the director of fire services to conduct 
investigations relative to the cause and origin of fires or arson investigations 
have police powers and have the right to make arrests when necessary to 
preserve the laws of this state or their respective jurisdiction relative to cases 
of arson or suspected arson. 


Amendments. 
The 2019 amendment added (c). 


Effective Dates. 
Acts 2019, ch. 352, § 3. May 10, 2019. 


History. 

Acts 1915, ch. 131, § 8; Shan., § 3079a285; 
impl. am. Acts 1923, ch. 7, § 55; Code 1932, 
§ 5702; impl. am. Acts 1937, ch. 33, § 67; C. 
Supp. 1950, § 5702; impl. am. Acts 1971, ch. 
137, § 2; T.C.A. (orig. ed.), §§ 53-2427, 68-17- 
127; Acts 1995, ch. 248, § 1; 2019, ch. 352, § 1. 


68-102-129. If crime suspected, testimony and other facts presented to 
district attorney general. 


If, after examination of witnesses or any investigation, the commissioner, or 
any of the commissioner’s deputies or assistants, is of the opinion that the facts 
in relation to a fire indicate that a crime has been committed, the commissioner 
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shall present the testimony taken on examination, together with any other 
data in the commissioner’s possession, to the district attorney general of the 
county in which the crime has been committed, and the district attorney 
general shall call especially to the attention of the grand jury such testimony, 


and if the facts warrant an indictment, no prosecutor shall be required. 


History. 

Acts 1907, ch. 460, § 2; 1915, ch. 131, § 8; 
Shan., § 3079a287; impl. am. Acts 1928, ch. 7, 
§ 55; mod. Code 1932, § 5704; modified; T.C.A. 
(orig. ed.), §§ 53-2429, 68-17-129; Acts 2019, 
ch. 487, § 7. 


Compiler’s Notes. 

Acts 2019, ch. 487, § 11 provided that all 
rules and regulations governing the fire inves- 
tigations section promulgated by the depart- 
ment of commerce and insurance in effect on 
May 24, 2019, shall be transferred to the Ten- 
nessee bureau of investigation, and assigned an 


appropriate new control number by the secre- 
tary of state, and shall remain in full force and 
effect until modified or repealed by the Tennes- 
see bureau of investigation. The bureau may 
promulgate rules and regulations to effectuate 
the purposes of the act. 


Amendments. 

The 2019 amendment substituted “the dis- 
trict attorney general shall call” for “it is the 
duty of the district attorney general to call” 
near the end of this section. 


Effective Dates. 
Acts 2019, ch. 487, § 12. May 24, 2019. 


68-102-137. Public and private schools — Institutions — Fire drills — 
Doors to be kept unlocked — Safety drills. 


(a) It is the duty of the commissioner, or the commissioner’s deputies and 
assistants, to require fire drills in educational and institutional occupancies. 

(b) Fire drills requiring full evacuation in educational occupancies where 
such occupancies constitute the major occupancy of a building shall be held at 
least one (1) time every thirty (30) school days, with two (2) fire drills occurring 
during the first thirty (30) full days of the school year. Additionally, four (4) fire 
safety educational announcements will be conducted throughout the year. The 
LEA will develop the content of the educational announcements. Fire drills 
requiring full evacuation shall be held at least once every two (2) months in 
institutional occupancies where such occupancies constitute the major occu- 
pancy of a building. A record of all fire drills, including the time and date, shall 
be kept in the respective school or institutional offices, and shall be made 
available upon request to the state fire marshal, or the state fire marshal’s 
deputies or assistants, for inspection and review. 

(c) In educational occupancies, fire drills shall include complete evacuation 
of all persons from the building. In institutional occupancies, fire drills shall be 
conducted to familiarize operating personnel with their assigned position of 
emergency duty. Complete evacuation of occupants from the building at the 
time of the fire drill shall be required only where it is practicable and does not 
involve moving or disturbing persons under medical care. 

(d) The state fire marshal, or the state fire marshal’s deputies and assis- 
tants, shall avail themselves for the training of owners, tenants or their 
employees in methods of fire drills, to ensure the efficient and safe use of exit 
facilities in buildings and to prevent panic and in the coordination of the drills 
with fire alarm systems. 

(e) All doors serving as an exit shall be kept unlocked during the periods 
that a building is occupied. 

(f) In addition to the fire drills required by this section in educational 
occupancies, safety drills not requiring full evacuation of all persons from the 
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building shall be conducted at least three (3) times during each school year. A 
record of all safety drills, including the time and date, shall be kept in the 
respective school offices, and shall be made available upon request to the state 
fire marshal, or the state fire marshal’s deputies or assistants for inspection 


and review. 


History. 

Acts 1915, ch. 131, § 14; Shan., § 3079a295; 
impl. am. Acts 1923, ch. 7, § 55; Code 1932, 
§ 5712; Acts 1951, ch. 154, § 1; 1951, ch. 187, 
§ 1; impl. am. Acts 1967, ch. 136; impl. am. 
Acts 1968, ch. 548; 1969, ch. 157, § 7; T.C.A. 
(orig. ed.), §§ 53-2437, 68-17-1387; Acts 1999, 


evacuation shall be held at least once a month 
during the school year, with an additional fire 
drill to be conducted within the first thirty (30) 
days of operation in educational occupancies 
where such occupancies constitute the major 
occupancy of a building, and at least once every 
two (2) months in institutional occupancies 


ch. 465, §§ 1, 2; 2017, ch. 451, § 1. 


Amendments. 

The 2017 amendment, in (b), substituted the 
present first three sentences for the former first 
sentence, which read: “Fire drills requiring full 


where such occupancies constitute the major 
occupancy of a building.” 


Effective Dates. 
Acts 2017, ch 451, § 2. May 25, 2017. 


68-102-142. Tax on net premium receipts of fire insurance companies 
to defray expenses of enforcement. 


For the maintenance of the division of fire prevention and the payment of 
expenses incident thereto, and for the maintenance of the fire investigations 
section transferred to the Tennessee bureau of investigation pursuant to 
chapter 487 of the Public Acts of 2019, and the payment of expenses incident 
to the duty of the fire investigations section to investigate destructive fires in 
this state, each fire insurance company transacting business in this state, at 
the same time it pays other taxes now required by law, shall pay to the 
commissioner of commerce and insurance the sum of three-quarters of one 
percent (0.75%) on the net premium receipts of the insurance companies on all 
business transacted by them in Tennessee, during the next preceding year, as 
shown by their annual statement under oath to the department of commerce 
and insurance. This sum shall be held in a separate fund by the commissioner, 
and shall be designated as the fire prevention fund, for the maintenance of the 
division of fire prevention and the fire investigations section, and for the 
payment out of the fund for the expenses and maintenance of the division and 
the fire investigations section shall be made only on the warrant of the 
commissioner, and any and all moneys on hand in this division at the end of 
each fiscal year shall be turned in to the general fund of the state; provided, 
that this state shall in no way be liable for the salaries or expenses of the fire 
prevention division other than the fund as provided in this section for such 
purposes. 


History. 

Acts 1907, ch. 460, § 6; 1915, ch. 131, § 18; 
Shan., § 3079a299; Code 1932, § 5716; impl. 
am. Acts 1937, ch. 33, § 67; C. Supp. 1950, 
§ 5716; Acts 1975, ch. 126, §§ 1, 2; T.C.A. (orig. 
ed.), §§ 53-2441, 68-17-142; Acts 2019, ch. 487, 
8§ 8, 9. 


Compiler’s Notes. 
Acts 2019, ch. 487, § 11 provided that all 
rules and regulations governing the fire inves- 


tigations section promulgated by the depart- 
ment of commerce and insurance in effect on 
May 24, 2019, shall be transferred to the Ten- 
nessee bureau of investigation, and assigned an 
appropriate new control number by the secre- 
tary of state, and shall remain in full force and 
effect until modified or repealed by the Tennes- 
see bureau of investigation. The bureau may 
promulgate rules and regulations to effectuate 
the purposes of the act. 
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Amendments. 

The 2019 amendment at the beginning of the 
first sentence, substituted “For the mainte- 
nance of the division of fire prevention and the 
payment of expenses incident thereto, and for 
the maintenance of the fire investigations sec- 
tion transferred to the Tennessee bureau of 
investigation pursuant to this act, and the 
payment of expenses incident to the duty of the 
fire investigations section to investigate de- 
structive fires in this state,” for “For the main- 
tenance of the division of fire prevention and 


68-102-143 


the payment of expenses incident thereto,” and 
in the second sentence, substituted “for the 
maintenance of the division of fire prevention 
and the fire investigations section, and for the 
payment out of the fund for the expenses and 
maintenance of the division and the fire inves- 
tigations section” for “for the maintenance of 
the division of fire prevention, and the payment 
out of the fund for the expenses and mainte- 
nance of the division”. 


Effective Dates. 
Acts 2019, ch. 487, § 12. May 24, 2019. 


68-102-143. Special deputy inspectors — Powers and duties — Inspec- 


tion fees. 


(a)(1) The commissioner of commerce and insurance may, in addition to the 
other provisions of this part, authorize and appoint any person, acting 
through a professional corporation pursuant to title 48, chapter 101, part 6, 
who meets the qualifications enumerated in subdivision (a)(2) as a commis- 
sioned deputy electrical inspector in this division, who shall have all the 
power of other deputies and assistants to enter any building or premises to 
make inspections of the buildings and their contents, and to report the 
inspections in writing to the commissioner. The commissioner is directed to 
contract with each deputy electrical inspector through the inspector’s 
professional corporation to provide electrical inspection services. The con- 
tracts shall be between the commissioner and the professional corporation 
employing the electrical inspector and the electrical inspectors shall not be 
deemed employees of the state for payroll purposes or otherwise. 
(2) A deputy electrical inspector shall possess: 

(A) A high school diploma or GED® certificate; 

(B) Practical experience consisting of at least five (5) years in electrical 
installation or inspection; and 

(C) Acertificate as an electrical inspector issued under § 68-120-118. 
(3) The commissioner shall provide a program to ensure that electrical 

inspection services are available throughout the state on a timely basis 
according to the following criteria: 

(A) Geographically designated inspection territories shall be estab- 
lished to provide for timely inspections. An inspection shall be considered 
timely if it is performed within three (3) working days of when the request 
is made to the inspector; 

(B) Each geographical territory shall be assigned to a deputy electrical 
inspector, acting through a professional corporation, by the commissioner 
after consultation with local electric power distributors and the Tennessee 
Association of Electrical Inspectors; 

(C) Each geographical territory may also be served by back-up inspec- 
tors who may serve multiple geographic territories in order to provide for 
timely inspections. The commissioner has authority to contract with 
back-up inspectors, acting through each back-up inspector’s professional 
corporation. 

(b)(1) Deputy electrical inspectors appointed by the commissioner, or by the 
city official designated by the commissioner to make appointments in cities 
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or municipalities authorized by the commissioner to conduct electrical 
inspections, are authorized to inspect electrical installations upon receipt of 
a request from the owner of the property, a licensed electrical contractor, or 
from any person, association, or corporation supplying electrical energy to 
the installations, or from municipal governing bodies, or from the county 
legislative body of the county in which the installations are located. Each 
inspector, ’acting through the inspector’s professional corporation, is autho- 
rized to charge for and receive a fee for each inspection. 

(2) The commissioner has the authority to set maximum inspection fees 
for services and to facilitate the administration and effective enforcement of 
this section. 

(3) The fees in subdivision (b)(2) shall include all circuits connected to the 
Services. 

.(4) The state fire marshal may require the inspection of electrical instal- 
lations with or without a request, in the same manner that inspections are 
made in accordance with § 68-102-116, and the remedies for dangerous 
conditions shall be the same as provided in § 68-102-117; provided, that no 
fees shall be charged for making inspections directed by the state fire 
marshal as authorized by those sections. 

(5) No inspection fees may be charged except where an actual inspection 
is made. 

(c) Any person, association or corporation supplying electrical energy to any 


new installation shall have an electrical inspection approval from an autho- 
rized electrical inspector or agency before electric service is connected to the 


installation on a permanent basis. 


(d) The maintaining of a safe electrical installation shall not be the 
responsibility of the power distributor beyond its service drop or service lateral 
connection to the customer’s or member’s service conductor. 


(e)(1) A service release inspection is temporary service to allow for testing of 
equipment, environmental conditioning and special operational equipment 
for construction. The inspection is valid for a period of forty-five (45) days on 
designated circuits only. A service release inspection does not allow for 
occupancy of the structure. 

(2) Aservice release inspection may be issued for purposes of installation 
and inspection of a heating, ventilation and air conditioning system (HVAC) 
for a manufactured home or modular building. An anchoring decal shall not 


be required for a service release inspection. 


History. 

Acts 1915, ch. 131, § 19; Shan., § 3079a300; 
impl. am. Acts 19238, ch. 7, §§ 55, 56; mod. Code 
1932, § 5717; impl. am. Acts 1937, ch. 33, § 67; 
1945, ch. 32, § 1; C. Supp. 1950, § 5717; Acts 
1951, ch. 188, § 1; 1959, ch. 200, § 1; 1965, ch. 
20, § 1;impl. am. Acts 1971, ch. 137, § 2; 1972, 
ch. 721, §§ 1, 2; 1973, ch, 329, § 1; 1975, ch. 48, 
8§ 1, 2; 1978, ch. 657, § 1; impl. am. Acts 1978, 
ch. 934, §§ 7, 36; Acts 1981, ch. 416, § 1; T.C.A. 
(orig. ed.), § 53-2442; Acts 1986, ch. 819, § 1; 
1990, ch. 791, § 1; T.C.A., § 68-17-143; Acts 
1994, ch. 871, § 1; 1998, ch. 739, § 1; 2000, ch. 
692, § 1; 2004, ch. 884, § 1; 2006, ch. 877, § 1; 


2007, ch. 379, §§ 1, 2; 2011, ch. 317, § 1; 2013, 
ch. 150, § 1; 2019, ch. 224, § 7. 


Amendments. 

The 2019 amendment, effective January 1, 
2020, rewrote (a)(2)(C), which read: “(C) Proof 
of having passed a nationally recognized certi- 
fication examination prescribed by the commis- 
sioner in both electrical one- and two-family 
dwellings and electrical general.” 


Effective Dates. 
Acts 2019, ch. 224, § 8. January 1, 2020; 
provided that for purposes of promulgating 
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rules and carrying out any administrative du- 
ties necessary to effectuate the provisions and 
intent, the act took effect April 30, 2019. 


68-102-144. [Repealed.] 


History. 

Acts 1939, ch. 38, § 4; C. Supp. 1950, 
§ 10895.4 (Williams, § 10919.4); T.C.A. (orig. 
ed.), §§ 53-2448, 68-17-144; Acts 1996, ch. 675, 
§ 72; repealed by Acts 2019, ch. 487, § 10, 
effective May 24, 2019. 


Compiler’s Notes. 

Former § 68-102-144 concerned fire marshal 
and deputies authorized to investigate and re- 
port destruction of property by explosives. 

Acts 2019, ch. 487, § 11 provided that all 


68-102-149 


rules and regulations governing the fire inves- 
tigations section promulgated by the depart- 
ment of commerce and insurance in effect on 
May 24, 2019, shall be transferred to the Ten- 
nessee bureau of investigation, and assigned an 
appropriate new control number by the secre- 
tary of state, and shall remain in full force and 
effect. until modified or repealed by the Tennes- 
see bureau of investigation. The bureau may 
promulgate rules and regulations to effectuate 
the purposes of the act. 


68-102-148. Fire alarms and extinguishers — Approval before sale — 
Exceptions — Penalty. 


(a) It is unlawful for any person, firm, association or corporation to sell, or 
offer for sale, for use in this state, any device, appliance, system or equipment 
designed to act as an alarm in the detection and prevention of fires, unless the 
device, appliance, system or equipment has been investigated and listed by a 
nationally recognized and approved independent testing agency or laboratory, 
or agency authorized to make such independent inspections by the state fire 
marshal. 

(b) This section does not apply to any device, appliance, system or equip- 
ment referenced in subsection (a) offered by a public utility subject to the 
jurisdiction of, or regulation by, the Tennessee public utility commission or a 
comparable federal agency. 

(c) A violation of this section is a Class C misdemeanor. 


History. 

Acts 1968, ch. 548, §§ 1-3; 1977, ch. 177, § 3; 
T.C.A., § 53-2448; Acts 1986, ch. 721, § 18; 
1989, ch. 591, § 113; T.C.A., § 68-17-148; Acts 
1995, ch. 305, § 130; 2017, ch. 94, § 73. 


Amendments. 
The 2017 amendment substituted “Tennes- 


see public utility commission” for “Tennessee 
regulatory authority” near the end of (b). 


Effective Dates. 
Acts 2017, ch. 94, § 83. April 4, 2017. 


68-102-149. Firearms for fire officials. 


(a) It is lawful for the state fire marshal provided for in § 68-102-112, and 
such deputies as the fire marshal may designate who are full-time salaried 
employees of this state, to carry a pistol or side arm while on active duty in 
order to protect their own lives and to effectuate the purposes of their 
responsibilities in investigating cases of arson or suspected arson. 

(b) It is lawful for municipal fire investigators who have been authorized by 
the chief of the municipal fire department or the director of fire services to 
conduct investigations relative to the cause and origin of fires and/or arson 
investigations to carry a pistol or side arm while on active duty in order to 
protect their own lives and to effectuate the purposes of their responsibilities 
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in investigating cases of arson or suspected arson. For the sole purpose of being 
able to carry a pistol, such investigators shall comply with the requirements of 
§ 39-17-1315(a). 

(c) It is lawful for salaried county fire investigators who have been autho- 
rized by the chief of the county-wide fire department or the director of fire 
services to conduct investigations relative to the cause and origin of fires or 
arson investigations to carry a pistol or side arm while on active duty in order 
to protect their own lives and to effectuate the purposes of their responsibilities 
in investigating cases of arson or suspected arson. For the sole purpose of being 
able to carry a pistol, such investigators shall comply with the requirements of 
§ 39-17-1315(a). 


History. Effective Dates. 

Acts 1971, ch. 361, § 1; 1980, ch. 887, § 8; Acts 2019, ch. 352, § 3. May 10, 2019. 
T.C.A., §§ 53-2449, 68-17-149; Acts 1995, ch. 
248, § 2: 2019) ch: 352; §° 2; 


Amendments. 
The 2019 amendment added (c). 


68-102-151. One-family or two-family rental units — Smoke alarms 
required. 


(a) As used in this section: 

(1) “One-family or two-family rental unit” means any rental building 
containing one (1) or two (2) living units with independent cooking and 
bathroom facilities, whether designated as a house, cottage, duplex, or 
condominium, or by any other name; and 

(2) “Smoke alarm” means an alarm responsive to smoke and approved by 
the building construction safety standards adopted pursuant to § 68-120- 
101; and 

(A) Listed by a nationally recognized and approved independent testing 
agency or laboratory such as Underwriters Laboratories; or 

(B) Inspected by an agency authorized to make independent inspections 
by the state fire marshal. 

(b) Notwithstanding chapter 120 of this title, or any other laws to the 
contrary, it is unlawful to: 

(1) Own or operate a one-family or two-family rental unit without 
installing an approved smoke alarm in each living unit. When activated, the 
smoke alarm shall initiate a warning sound that is audible in the sleeping 
rooms of the one-family or two-family rental unit; or 

(2) Tamper with or remove any smoke alarm required by this section, or 
a component of any smoke alarm. 

(c) All smoke alarms required by this section shall be installed in accordance 
with the applicable building construction safety standards as provided in 
§ 68-120-101, and in accordance with the manufacturer’s directions, unless 
those directions conflict with the applicable building construction safety 
standards. Notwithstanding the building construction safety standards ad- 
opted pursuant to § 68-120-101, battery-operated smoke alarms shall be 
permitted when installed in buildings without commercial power. 
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(d)(1) Any smoke alarm required by this section shall be maintained by the 
tenant of the living unit where the smoke alarm is located in accordance with 
the manufacturer’s instructions. However, upon termination of a tenancy in 
a one-family or two-family rental unit, the owner of the one-family or 
two-family rental unit shall ensure that any required smoke alarm is 
operational prior to reoccupancy of the one-family or two-family rental unit. 

(2) No alarm silencing switch or audible trouble silencing switch shall be 
provided, unless its silenced position is indicated by a readily apparent 
signal. 

(3) Compliance with this section does not relieve any person from the 
requirements of any other applicable law, ordinance, or rule. Nothing 
contained within this section shall be construed to be in derogation of 
§ 68-120-111. 

(e)(1) A violation of this section is a Class A misdemeanor. Each day on which 


a violation continues constitutes a separate offense under this section. 
(2) Section 68-120-106 shall apply with respect to enforcement of this 


section. 


(f) The state fire marshal shall periodically undertake appropriate activities 
to encourage compliance with and enforcement of this section, as well as 


§§ 68-120-111 and 68-120-112. 


History. 

Acts 1989, ch. 557, §§ 1, 2; 1989, ch. 591, 
8§ 1,6; T.C.A., § 68-17-151; Acts 2005, ch. 148, 
§ 1; 2015, ch. 120, § -1: 


Amendments. 

The 2015 amendment rewrote the section 
which read, “(a) As used in this section, unless 
the context otherwise requires: 

“(1) ‘Approved smoke detector’ means a de- 

vice that senses visible or invisible particles of 
combustion and that has been investigated and 
listed in accordance with standards prescribed 
by: 
“(A) A nationally recognized and approved 
independent testing agency or laboratory, such 
as Underwriters’ Laboratories’ Standard for 
Single and Multiple Station Smoke Detectors 
(UL 217); or 

“(B) An agency authorized to make indepen- 
dent inspections by the state fire marshal; and 

“(2) ‘A one-family or two-family rental unit’ 
means any rental building containing one (1) or 
two (2) living units with independent cooking 
and bathroom facilities, whether designated as 
a house, cottage, duplex, condominium or by 
any other name. 

“(b) Notwithstanding chapter 120 of this 
title, or any other laws to the contrary, it is 
unlawful to: 

“(1) Own or operate a one-family or two- 
family rental unit without installing an ap- 
proved smoke detector in each living unit; when 
activated, the detector shall initiate an alarm 
that is audible in the sleeping rooms of the 
living unit; or 


“(2) Tamper with or remove any smoke detec- 
tor required by this section, or a component of a 
smoke detector. 

“(c) All smoke detectors required by this sec- 
tion shall be installed in accordance with the 
2003 International Residential Code, published 
by the International Code Council, Inc., and in 
accordance with the manufacturer’s directions, 
unless those directions conflict with applicable 
codes that are adopted by the state fire mar- 
shal. Notwithstanding the provisions of the 
2003 International Residential Code, battery 
operated smoke detectors shall be permitted 
when installed in buildings without commercial 
power. 

“(d)(1) Any smoke detector required by this 
section shall be maintained by the tenant of the 
living unit where the smoke detector is located 
in accordance with the manufacturer’s instruc- 
tions. However, upon termination of a tenancy 
in a rental unit, the owner of the unit shall 
ensure that any required smoke detector is 
operational prior to reoccupancy of the unit. 

“(2) No alarm silencing switch or audible 
trouble silencing switch shall be provided, un- 
less its silenced position is indicated by a read- 
ily apparent signal. 

“(3) Compliance with this section does not 
relieve any person from the requirements of 
any other applicable law, ordinance, rule, or 
regulation. Nothing contained within this sec- 
tion shall be construed to be in derogation of 
§ 68-120-111. 

“(e)(1) Any person violating this section com- 
mits a Class A misdemeanor. Each day on 
which a violation continues constitutes a sepa- 
rate offense under this section. 
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“(2) Section 68-120-106 shall apply with re- Effective Dates. 

spect to the enforcement of this section. Acts 2015, ch. 120, § 4. January 1, 2016. 
“(f) The state fire marshal shall periodically 

undertake appropriate activities to encourage 

compliance with and enforcement of this sec- 

tion, as well as §§ 68-120-111 and 68-120-112.” 


68-102-154.- Volunteer firefighter equipment and training grant pro- 
gram. 


(a) A program, known as the volunteer firefighter equipment and training 
grant program, is created to annually provide grants to select volunteer fire 
departments to be used for the purchase of firefighting equipment or to meet 
local match requirements of federal grants for the purchase of firefighting 
equipment and training. 

(b) It is the legislative intent to, fund the program by providing a sum- 
sufficient appropriation in each fiscal year’s annual appropriation bill. 

(c) The commissioner of commerce and insurance shall promulgate rules in 
accordance with the Uniform Administrative Procedures Act, compiled in title 
4, chapter 5, to establish guidelines for evaluating grant requests and 
determining which volunteer fire departments will receive grants. 

(d) The commissioner of commerce and insurance shall decide which grants 
to award and disburse the grants to the selected volunteer fire departments. 
The total amount of grants awarded each year must be equally divided among 
the three (3) grand divisions of the state. The commissioner shall endeavor to 
expend all funds appropriated to the program each year, and any funds 
remaining will not revert to the general fund but remain available for 
expenditure in subsequent fiscal years. 

(e) As used in this section: 

(1) “Firefighting equipment” means the equipment used by a firefighter to 
contain or extinguish fires and to protect the life of the firefighter, other than 
fire trucks or vehicles; and 

(2) “Volunteer fire department” means a fire department recognized by 
the state fire marshal’s office, pursuant to § 68-102-304, and classified by 
the Tennessee Fire Incident Reporting System (TFIRS) as a volunteer fire 
department. 


History. provided that for the purpose of promulgating 
Acts 2019, ch. 497, § 1. rules, the act took effect May 24, 2019. 


Effective Dates. 
Acts 2019, ch. 497, § 2. January 1, 2020; 


PART 3 
FIRE DEPARTMENT RECOGNITION ACT 


68-102-301. Short title. 


Attorney General Opinions. ment and nonprofit fire service. OAG 10-119, 
| Contract between county-wide fire depart- 2010 Tenn. AG LEXIS 125 (12/28/10). 
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68-102-303. State fire marshal’s standards and qualifications. 


Attorney General Opinions. ment and nonprofit fire service. OAG 10-119, 
Contract between county-wide fire depart- 2010 Tenn. AG LEXIS 125 (12/28/10). 


68-102-306. Approval of local elected governing body — Certificate of 
recognition requirement. 


Attorney General Opinions. ment and nonprofit fire service. OAG 10-119, 
Contract between county-wide fire depart- 2010 Tenn. AG LEXIS 125 (12/28/10). 


68-102-309. Filing of annual financial report by volunteer fire depart- 
ments receiving appropriations. 


The governing board of each recognized volunteer fire department receiving 
appropriations from the federal government, the state, a county, or a munici- 
pality, either directly or indirectly, shall file an annual financial report with the 
comptroller of the treasury and with each local government body from which 
the department received appropriations. The annual financial report shall be 
for the year ended June 30, in a form prescribed by the comptroller of the 
treasury, and such governing board shall file the report within six (6) months 
of the close of its fiscal year. 


History. Effective Dates. 
Acts 2015, ch. 210, § 1. Acts 2015, ch. 210, § 2. April 20, 2015. 
PART 4 


COMMISSIONED INSTRUCTORS OF THE TENNESSEE 
LAW ENFORCEMENT TRAINING ACADEMY 


68-102-402. Retention of injured member on payroll. 


Whenever a commissioned instructor employed at the Tennessee law en- 
forcement training academy is injured in the line of duty and the injury 
disables the member from performing the member’s regular duties, whether 
the disability is temporary or permanent, it is lawful for the commissioner of 
commerce and insurance, in the commissioner’s sound discretion and with the 
approval of the governor and the attorney general and reporter, to retain the 
injured disabled member of the department on the regular payroll of the 
department until the member’s claim for compensation for the disability is 
determined by the division of claims and risk management. 


History. claims administration” at the end of the sec- 
Acts 2007, ch. 418, § 2; 2017, ch. 271, § 1. tion. 
Amendments. Effective Dates. 


The 2017 amendment substituted “division of Acts 2017, ch. 271, § 3. May 4, 2017. 
claims and risk management” for “division of 
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PART 6 | 
BOAT DOCK SAFETY (NOAH DEAN AND NATE ACT) 


68-102-601. Part definitions. ; 


As used in this part: 

(1) “Boat dock” means a man-made structure that protrudes into a body of 
water for the purpose of mooring a boat or for other water-related recreation, 
including boat liveries, and that is connected to an electrical power source in 
any manner; provided, that “boat dock” does not include structures that are 
privately owned and used exclusively by the owner or the owner’s guests for 
non-commercial purposes; 

(2) “Boat dock or marina operator” means any person, whether owner or 
not, supervising or responsible for operating, maintaining, or repairing a 
boat dock or marina that is subject to this part; 

(3) “Marina” means a dock, including a boat dock or basin providing 
moorings for watercraft and boat houses and offering supply, repair, or other 
services, including electric power supply, for remuneration; provided, that 
“marina” does not include structures that are privately owned and used 
exclusively by the owner or the owner’s guests for non-commercial purposes; 

(4) “Person” means an individual, partnership, firm, corporation, associa- 
tion, or other legal entity, however organized; 

(5) “Vessel” means any watercraft, other than a seaplane on the water, 
designed and used primarily for navigation or transportation on the water; 
and 

(6) “Watercraft” means a vessel that is propelled by machinery, whether 
or not such machinery is the principal source of propulsion; provided, that it 
does not include a vessel owned or operated by the United States govern- 
ment, or this state or any department or agency of this state, or any political 
subdivision of this state. 


History. Effective Dates. 
Acts 2014, ch. 9238, § 2. Acts 2014, ch. 923, § 4. January 1, 2015; 
provided that for the purpose of promulgating 


Ly bi 
Conipiler 5 Notes. rules, the act shall take effect May 16, 2014. 


Acts 2014, ch. 923, § 1 provided that the act, 
which enacted this part, shall be known and 
may be cited as the “Noah Dean and Nate Act.” 


68-102-602. Requirements to aid in prevention of electrical shock, 
electrocution, or injury to users of marinas and boat docks 
— Violations — Penalties. 


(a) All boat dock or marina operators shall comply with the following 
requirements to aid in preventing electrical shock, electrocution, or injury to 
the users of their facilities and the surrounding areas: 

(1) Any main overcurrent protective device, installed or replaced on or 
after April 1, 2015, that feeds a marina shall have ground-fault protection 
not exceeding one hundred milliamperes (100 mA). Ground-fault protection 
not exceeding one hundred milliamperes (100 mA) of each individual branch 
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or feeder circuit shall be permitted as a suitable alternative. Each marina 

operator may determine the devices that it will utilize to achieve the 

one-hundred-milliamperes limit that is required by this subdivision (a)(1), 

including, but not limited to, the use of equipment leakage circuit interrupt- 

ers or ground fault circuit interrupters; 

(2) Cause a safety inspection to be made between January 1, 2015, and 
December 31, 2017, and every five (5) years thereafter, by the state fire 
marshal. The inspection shall include a review of all sources of electrical 
supply, including ship-to-shore power pedestals, submergible pumps, and 
sewage pump-out facilities, that could result in unsafe electrical current in 
the water for the purpose of ensuring compliance with the standards for 
maintenance of electrical wiring and equipment that are applicable to the 
marina. In the event that a deficiency is found during a safety inspection, 
any subsequent inspection that is required for the inspection of repairs that 
are made to address such deficiency shall be conducted by a deputy electrical 
inspector who is commissioned under § 68-102-143; and 

(3) Install permanent safety signage with print legible at eighty feet (80’) 
of distance and placed to give adequate notice, to persons using the boat dock 
or marina or swimming area near the boat dock or marina, of the electric 
shock hazard risks of the waters around the boat dock or marina. The 
signage shall state: “ELECTRIC SHOCK HAZARD RISK: NO SWIMMING 
WITHIN 100 YARDS OF THE BOAT DOCK”. 

(b)(1) It is an offense for any boat dock or marina operator to intentionally or 

knowingly violate the requirements of this section. 

(2) A violation of subdivision (a)(1) that does not result in serious bodily 
injury or death of an individual is a Class A misdemeanor, punishable by a 
fine only of two thousand five hundred dollars ($2,500). 

(3) A violation of subdivision (a)(1) that results in serious bodily injury to 
an individual, as defined in § 39-11-106, is a Class A misdemeanor, punish- 
able by a fine only of five thousand dollars ($5,000). 

(4) A violation of subdivision (a)(1) that results in the death of an 
individual is a Class E felony, punishable by a fine only of fifty thousand 
dollars ($50,000). 

(5) A violation of subdivision (a)(2) or (a)(3) is a Class A misdemeanor, 
punishable by a fine only not to exceed five hundred dollars ($500). 

(c) If any boat dock or marina operator who is convicted of, or pleads guilty 
to, an offense under this section fails to comply with the requirements of this 
section within ninety (90) days of the date that the judgment was entered, the 
state fire marshal shall declare the boat dock or marina where the violation 
occurred to be a threat to the public safety and order the closure of such boat 
dock or marina until the boat dock or marina complies with the requirements 
of this section. 


History. which enacted this part, shall be known and 
Acts 2014, ch. 923, § 2. may be cited as the “Noah Dean and Nate Act.” 
Compiler’s Notes. Effective Dates. 


Acts 2014, ch. 923, § 1 provided that the act, Acts 2014, ch. 923, § 4. January 1, 2015; 
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provided that for the purpose of promulgating 111. 
rules, the act shall take effect May 16, 2014. Penalty for Class E felony, § 40-35-111. 


Cross-References. 
Penalty for Class A misdemeanor, § , 40-35- 


68-102-603. Enforcement by state fire marshal. 


The state fire marshal shall enforce this part and may promulgate rules for 
the efficient enforcement of its provisions. The rules shall be promulgated in 
accordance with the Uniform Administrative Procedures Act, compiled in title 
4, chapter 5. 


History. Effective Dates. 
Acts 2014, ch. 923, § 2. Acts 2014, ch. 928, § 4. January 1, 2015; 
provided that for the purpose of promulgating 


PREC D Sort rules, the act shall take effect May 16, 2014. 


Acts 2014, ch. 923, § 1 provided that the ‘act, 
which enacted this part, shall be known and 
may be cited as the “Noah Dean and Nate Act.” 


CHAPTER 104 
FIREWORKS 


Part 1. General Provisions 


Section 

68-104-102. Permits and fees. [Effective until October 1, 2021. See the version effective on October 
1, 2021.] 

68-104-102. Permits and fees. [Effective on October 1, 2021. See the version effective until October 
120214 

68-104-112. Unlawful acts in the sale and handling of fireworks. 


Part 2. Licensing and Certification Program 


68-104-204. Applicant requirements. 
68-104-208. Program of certification. 
68-104-211. Public displays — Permits — Fire prevention. 


PART 1 
GENERAL PROVISIONS 


68-104-102. Permits and fees. [Effective until October 1, 2021. See the 
version effective on October 1, 2021.] 


(a) It is unlawful for any person to manufacture, sell, offer for sale, ship or 
cause to be shipped or received into or within this state, except as provided in 
this chapter, any item of fireworks, without first having secured the required 
applicable permit, as a manufacturer, distributor, wholesaler, retailer or 
seasonal retailer, from the state fire marshal. This provision applies to 
nonresidents as well as residents of this state. No permit shall be required of 
a consumer to purchase from a dealer holding a required Tennessee permit for 
purchases within this state. Mail orders where consumers purchase any 

fireworks through the mail or receive any fireworks in Tennessee by mail, 
parcel service, or other carrier are prohibited. A sales clerk must be on duty to 
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serve consumers at the time of purchase or delivery. It is the legislative intent 
that all fireworks sold and delivered to consumers within this state must take 
place within this state and be sold and delivered only by a Tennessee dealer 
holding a Tennessee fireworks permit, and that all fireworks coming into the 
state and sold within the state be under the supervision of the state fire 
marshal as provided in this chapter. 

(b) A manufacturer’s permit issued under this chapter shall be subject to 
rules and regulations promulgated by the state fire marshal to govern the 
manufacture of fireworks as in the state fire marshal’s judgment the public 
welfare may require. 

(c) The decision of the state fire marshal as to what type of permit or permits 
shall be required of each person under this chapter shall be final. No permit 
shall be issued to a person under eighteen (18) years of age. All permits shall 
be for the calendar year or any fraction of the year and shall expire on 
December 31. A grace period of two (2) days shall be allowed each holder of a 
permit. Permits issued to retailers and seasonal retailers must be displayed. 
No permit provided for in this section is transferable to another person or 
location, unless such transfer has been approved by the state fire marshal. 

(d)(1) The state fire marshal shall charge the following fees for permits: 


CAM VEATIVELACULLTEY Anns oh Gown ued an th eek Gk Cision led oa cdo Cave tah cb $1,000 
Prot CI DU LOLa. aera ree eee eater $1,000 
CORAL O UAL C tae ete hoa yok Tomo ae ae Tira Res i, ehteneranly. cee Lod oe 2 $1,000 
PD a VMniolesabons aka ec widundt ily Foden 2 Uns, una oi L, $1,000 
Ge ESE OSaL IT OtAllOn se. : US Gn 65 OLE ant carwano Mate. Sree tid Te $100 
i BERT LLOLI At, mates iel. Cree Ue Tie, Fem SE ol Perla ls Ler $1,000 


(2) A person engaged in more than one (1) of the activities in subdivision 
(d)(1) shall pay only one (1) fee based upon the classification requiring the 
higher fee. 

(e) The holder of a retailer’s permit will be authorized to engage in the retail 
sale of fireworks in any quantity during the life of the permit. 

(f) A holder of a manufacturer’s permit will not be required to have any 
additional permit or permits, in order to sell to distributors, wholesalers, 
retailers or seasonal retailers. 

(g) All fees collected for permits shall constitute expendable receipts of the 
fire prevention division. The state fire marshal may designate a deputy fire 
marshal as the fireworks enforcement officer. The state fire marshal is charged 
with the enforcement of this chapter and may call upon any state, county, 
municipal or other peace officer for assistance in the enforcement of this 
chapter. 


History. Attorney General Opinions. 

Acts 1959, ch. 159, § 2; 1970, ch. 481, § 3; Constitutionality of criminal penalties for 
T.C.A., § 53-3002; Acts 1983, ch. 188, § 2; unauthorized sale, possession and use of fire- 
T.C.A., § 68-22-102; Acts 2002, ch. 778, § 1; works. OAG 10-10, 2010 Tenn. AG LEXIS 10 
2006, ch. 839, § 2. (1/27/10). 
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68-104-102. Permits and fees. [Effective on October 1, 2021. See the 
version effective until October 1, 2021.] 


(a) It is unlawful for any person to manufacture, sell, offer for sale, ship or 
cause to be shipped or received into or within this state, except as provided in 
this chapter, any item of fireworks, without first having secured the required 
applicable permit, as a manufacturer, distributor, wholesaler, retailer or sea- 
sonal retailer, from the state fire marshal. This provision applies to nonresi- 
dents as well as residents of this state. No permit shall be required of a 
consumer to purchase from a dealer holding a required Tennessee permit for 
purchases within this state. Mail orders where consumers purchase any 
fireworks through the mail or receive any fireworks in Tennessee by mail, parcel 
service, or other carrier are prohibited. A sales clerk must be on duty to serve 
consumers at the time of purchase or delivery. It is the legislative intent that all 
fireworks sold and delivered to consumers within this state must take place 
within this state and be sold and delivered only by a Tennessee dealer holding 
a Tennessee fireworks permit, and that all fireworks coming into the state and 
sold within the state be under the supervision of the state fire marshal as 
provided in this chapter. 

(b) A manufacturer’s permit issued under this chapter shall be subject to 
rules and regulations promulgated by the state fire marshal to govern the 
manufacture of fireworks as in the state fire marshal’s judgment the public 
welfare may require. 

(()(L) The decision of the state fire marshal as to what type of permit or 

permits shall be required of each person under this chapter shall be final. No 

permit shall be issued to a person under eighteen (18) years of age. All permits 
shall be for the calendar year or any fraction of the year and shall expire on 

December 31. A grace period of two (2) days shall be allowed each holder of 

a permit. Permits issued to retailers and seasonal retailers must be displayed. 

No permit provided for in this section is transferable to another person or 

location, unless such transfer has been approved by the state fire marshal. 

(2) The state fire marshal shall verify that an applicant for a permit under 
this chapter is locally licensed, as described in § 68-104-106, to do business 
in this state and is registered with the department of revenue prior to issuing 
the permit. 

(d)(1) The state fire marshal shall charge the following fees for permits: 


(AY: MOnUpiCerer cS RO ee tn Cbs ee, Pics oe tac aes $1,000 
(BY DUSEP EDI CT ie pon ai os sings Get Lk ee ee $1,000 
(CO), ROLGUOT co) asd ciead oi wins co cin ast eg $1,000 
(D).. Wholesaler Siay soo.) cc's «Wie cca ee MRE Carnal oo nce eee $1,000 
(Ei) Seasonal retailer i) ae tae ea so a ana $100 
We Exhibitors. Xen decease ces ips en Le NOTE oi kOe ae $1,000 


(2) A person engaged in more than one (1) of the activities in subdivision 
(d)(1) shall pay only one (1) fee based upon the classification requiring the 
higher fee. 

(e) The holder of a retailer’s permit will be authorized to engage in the retail 
sale of fireworks in any quantity during the life of the permit. 
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() A holder of a manufacturer’s permit will not be required to have any 
additional permit or permits, in order to sell to distributors, wholesalers, 
retailers or seasonal retailers. 

(g) All fees collected for permits shall constitute expendable receipts of the fire 
prevention division. The state fire marshal may designate a deputy fire marshal 
as the fireworks enforcement officer. The state fire marshal is charged with the 
enforcement of this chapter and may call upon any state, county, municipal or 
other peace officer for assistance in the enforcement of this chapter. 

(2) The state fire marshal shall verify that an applicant for a permit under 
this chapter is locally licensed, as described in $ 68-104-106, to do business in 
this state and is registered with the department of revenue prior to issuing the 
permit. 


History. Effective Dates. 

Acts 1959, ch. 159, § 2; 1970, ch. 481, § 3; Acts 2021, ch. 485, § 2. October 1, 2021. 
T.C.A., § 538-3002; Acts 19838, ch. 188, § 2; gat 
T.C.A., § 68-22-102; Acts 2002, ch. 778, § 1; Attorney General Opinions. 


2006, ch. 839, § 2; 2021, ch. 485, § 1. Constitutionality of criminal penalties for 
unauthorized sale, possession and use of fire- 
Amendments. works. OAG 10-10, 2010 Tenn. AG LEXIS 10 


The 2021 amendment, in (c), designated the (1/27/10). 
existing provisions as (c)(1) and added (c)(2). 


68-104-112. Unlawful acts in the sale and handling of fireworks. 


(a)(1) To purchase any Class C common fireworks, a person must be at least 
sixteen (16) years of age. Any person sixteen (16) or seventeen (17) years of 
age who wishes to purchase Class C common fireworks must provide proof of 
age to the retailer or seasonal retailer by presenting a state-issued photo 
identification or be accompanied by an adult. It is unlawful to offer for retail 
sale or to sell any Class C common fireworks to any person under sixteen (16) 
years of age or to any intoxicated or irresponsible person. 

(2) It is unlawful to explode or ignite fireworks within six hundred feet 
(600’) of any church, hospital, asylum, public school or within two hundred 
feet (200’) of where fireworks are stored, sold or offered for sale. 

(3) No person shall ignite or discharge any permissible articles of fire- 
works within or throw any permissible articles of fireworks from a motor 
vehicle while within, nor shall any person place or throw any ignited article 
of fireworks into or at a motor vehicle, or at or near any person or group of 
people. 

(4) It is unlawful for any individual, firm, partnership or corporation to 
sell at retail any Class C common fireworks within any county of this state 
having a population greater than three hundred fifty-five thousand 
(355,000), according to the 2010 federal census or any subsequent federal 
census, except in municipalities within such counties with a population of 
not less than six hundred (600) nor more than six hundred twenty (620), 
according to the 1980 federal census or any subsequent census, that 
permitted the sale of such fireworks before 1984; provided, that it is not 
unlawful for Class C common fireworks to continue to be sold by a person on 
a parcel of land that contains a fireworks stand, if: 

(A) The parcel of property upon which such fireworks are sold is either 
partially located in a county having a population in excess of three 
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hundred fifty-five thousand (355,000), according to the 2010 federal census 
or any subsequent federal census, or there is disagreement concerning 
whether such property is wholly contained within a county having a 
population in excess of three hundred fifty-five thousand (355,000), 
according to the 2010 federal census or any subsequent federal census; 
and 

(B) Fireworks have been sold annually at such stand for a period of at 
least forty-five (45) years. 

(b)(1) All items of fireworks that exceed the limits of D.O.T. Class C common 
fireworks as to explosive composition, such items being commonly referred to 
as “illegal ground salutes” designed to produce an audible effect, are 
expressly prohibited from shipment into, manufacture, possession, sale or 
use within this state for any purpose. This subdivision (b)(1) shall not affect 
display fireworks authorized by this chapter. 

(2) Aviolation of subdivision (b)(1) for a second or subsequent offense is a 
Class E felony. 

(c) Notwithstanding any other provision of law to the contrary: 

(1) It shall be lawful for any individual, firm, partnership, or corporation 
to sell at retail any D.O.T. Class C common fireworks, as defined in 
§ 68-104-101, within the city of East Ridge. This part shall apply to the sale 
of fireworks in such city; and 

(2) It shall be lawful for any individual, firm, partnership, or corporation 
to sell at retail any D.O.T. Class C common fireworks, as defined in 
§ 68-104-101, within a municipality with a population of not less than ten 
thousand one hundred seventy (10,170) nor more than ten thousand one 
hundred seventy-nine (10,179), according to the 2010 federal census or any 
subsequent census. This part shall apply to the sale of fireworks in such 


municipality. 


History. 

Acts 1959, ch. 159, § 8; T.C.A., § 53-3012; 
Acts 1983, ch. 188, § 11; 1984, ch. 828, § 1; 
1985, chy51, $41; 1989, che 591. °S 98: T.C As 
§§ 68-22-112, 68-22-114(c)(2); Acts 1999, ch. 62, 
§ 1; 2000, ch. 860, § 1; 2000, ch. 908, § 1; 2007, 
ch, 64, § 1; 2011, ch. 475, § 1; 2012, ch. 664, 
§§ 1-4; 2019, ch. 13, § 1; 2019, ch. 66, § 1. 


Amendments. 

The 2019 amendment by ch. 13, effective 
December 31, 2020, substituted “three hundred 
fifty-five thousand (355,000)” for “three hun- 
dred thirty-five thousand (335,000)” in (a)(4) 
and twice in (a)(4)(A). 

The 2019 amendment by ch. 66 divided for- 
mer (c) into the present introductory language 
of (c) and (c)(1); and added (c)(2). 


Effective Dates. 
Acts 2019, ch. 18, § 2. December 31, 2020. 
Acts 2019, ch. 66, § 2. March 28, 2019. 


Attorney General Opinions. 

Constitutionality of criminal penalties for 
unauthorized sale, possession and use of fire- 
works. OAG 10-10, 2010 Tenn. AG LEXIS 10 
(1/27/10). 

Lawful sale of fireworks in certain munici- 
palities under T.C.A. 68-104-112(a)(4) not lim- 
ited to particular businesses, OAG 14-63, 2014 
Tenn. AG Lexis 65, (6/24/14) 
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PART 2 
LICENSING AND CERTIFICATION PROGRAM 


68-104-204. Applicant requirements. 


To receive an exhibitor’s license, an applicant shall: 

(1) Make application to the fire marshal on a form prescribed by the fire 
marshal. The application must be accompanied by the required fee. An 
individual seeking a license as a sole proprietor or on behalf of a business 
entity must be at least twenty-one (21) years of age and not have been 
convicted of or pleaded guilty or nolo contendere to a state or federal felony 
for the commission of an offense that bears directly on the applicant’s fitness 
to practice competently, as determined by the fire marshal. In the case of a 
business entity seeking a license, no officer or member of its governing board 
may have been convicted of or pleaded guilty or nolo contendere to a state or 
federal felony for the commission of an offense that bears directly on the 
applicant’s fitness to practice competently, as determined by the fire mar- 
shal; and 

(2) Submit evidence satisfactory to the fire marshal that the applicant has 
and will continue in force a general liability insurance policy, on an event, 
multiple event or continuous basis, to cover its potential liability for bodily 
injury and property damage in the minimum amount of one million dollars 
($1,000,000) during all fireworks, pyrotechnic and flame effect displays for 
the use and benefit of any person who may be injured or aggrieved. The 
certificate of insurance or other evidence must be issued by an insurer 
authorized to do business in this state. If the insurance policy ceases to be in 
effect, the exhibitor’s license becomes invalid. This subdivision (2) does not 
require employees or certified operators to maintain this insurance coverage. 


History. 
Acts 2006, ch. 839, § 1; 2016, ch. 719, § 9. 


Compiler’s Notes. 

Acts 2016, ch. 719, § 11 provided that the 
act, which amended this section, shall take 
effect on April 6, 2016 and shall apply to actions 
instituted by state entities on or after April 6, 
2016. 


Amendments. 
The 2016 amendment, in (1), twice substi- 


tuted “a state or federal felony for the commis- 
sion of an offense that bears directly on the 
applicant’s fitness to practice competently, as 
determined by the fire marshal” for “any state 
or federal felony”. 


Effective Dates. 
Acts 2016, ch. 719, § 11. April 6, 2016. 


68-104-208. Program of certification. 


(a) The fire marshal shall establish a program of certification for outdoor 
fireworks display operators, proximate pyrotechnic display operators, and 
flame effect display operators. To receive certification, an applicant must apply 
for certification to the fire marshal on a form to be prescribed by the fire 
marshal, must be at least twenty-one (21) years of age, and must not have been 
convicted of or pleaded guilty or nolo contendere to a state or federal felony. In 
addition, an applicant must meet the following requirements for the areas in 
which the applicant desires certification: 
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(1) To be certified as an outdoor fireworks display operator, the applicant 
must: 

(A) Pass a written examination that tests outdoor display operator 
knowledge, approved by and conducted under the auspices of the fire 
marshal; 

(B) Show that the applicant has worked under competent supervision 
on at least three (3) outdoor fireworks displays in the three (3) years 
immediately preceding the application; and 

(C) Pay a certification fee not to exceed one hundred fifty dollars ($150) 
to be set by rule by the fire marshal; 

(2) To be certified as a proximate pyrotechnic display operator, the 
applicant must: 

(A) Pass a written examination that tests pyrotechnic special effects 
operator knowledge, approved by and conducted under the auspices of the 
fire marshal; . 

(B) Show that the applicant has worked under competent supervision 
on at least five (5) proximate pyrotechnic displays in the three (3) years 
immediately preceding the application; and 

(C) Pay a certification fee not to exceed one hundred fifty dollars ($150) 
to be set by rule by the fire marshal; and 
(3) To be certified as a flame effect display operator, the applicant must: 

(A) Pass a written examination that tests flame effect operator know!- 
edge, approved by and conducted under the auspices of the fire marshal; 

(B) Show that the applicant has worked under competent supervision 
on at least five (5) flame effect displays in the three (3) years immediately 
preceding the application; and 

(C) Pay a certification fee not to exceed one hundred fifty dollars ($150) 
to be set by rule by the fire marshal. 

(b) If an applicant applies for more than one (1) certification, the applicant 
may take the test for any or all certifications and pay a maximum certification 
fee of three hundred dollars ($300). 

(c) The fire marshal shall establish the scope and type of examinations 
required by this section, and may require applicants to take a test created by 
a nationally recognized pyrotechnic association. The fire marshal may admin- 
ister the examination or may enter into an agreement with a testing service or 
organization. The tests may be administered at a specific location or time. The 
fire marshal may set by rule and collect a reasonable nonrefundable fee 
calculated to cover the costs of administering the test. Written tests may be 
supplemented by practical tests or demonstrations deemed necessary to 
determine the applicant’s skill and ability. The content, type, frequency, and 
location of the tests shall be designated by the fire marshal. 

(d)(1) An operator certification or renewal expires three (3) years after the 
date of approval or reissuance. To renew the certification, an individual must 
show to the satisfaction of the fire marshal that the individual has attended 
at least six (6) hours of continuing education training meeting the approval 
of the fire marshal in the areas of certification desired during the three-year 
certification period and pay the applicable certification fees. 

(2) Notwithstanding subdivision (d)(1), in lieu of sitting for continuing 
education credit, an operator may elect to retake the appropriate examina- 
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tion for the certification desired; provided, however, that the operator must 
earn a passing score on the appropriate examination for the certification 
desired. Subsection (a) requiring the submission of verification of experience 
forms shall be waived if the certification is renewed via appropriate 
re-examination in lieu of continuing education training prior to the expira- 


tion date for the certification. 


History. 
Acts 2006, ch. 839, § 1; 2008, ch. 1076, § 1; 
2021, ch. 435, §§ 1-3. 


Amendments. 

The 2021 amendment in the introductory 
language of (a), substituted “applicant” for “in- 
dividual” in the second sentence, inserted “and” 
following “twenty-one (21) years of age,”, sub- 
stituted “a” for “any” preceding “state or federal 
felony” and deleted “, and must show that the 
applicant has worked under competent super- 
vision on at least three (3) displays in each area 
in which certification is desired in the three (3) 
years immediately preceding the application” 
from the end of the second sentence; substi- 
tuted “applicant” for “individual” in the intro- 
ductory language of (a)(1); inserted designator 
(a)(1)(A) in (a)(1) following “applicant must”; 
deleted “, and pay” following “fire marshal” in 
(a)(1)(A); added (a)(1)(B); inserted designator 
(a)(1)(C) in former (a)(1) following “fire mar- 


shal”; substituted “applicant” for “individual” 
in (a)(2); inserted designator (a)(2)(A) in (a)(2) 
following “applicant must”; deleted “, and pay” 
following “fire marshal” in (a)(2)(A); added 
(a)(2)(B); substituted “applicant” for “indi- 
vidual” in (a)(3); inserted designator (a)(3)(A) in 
(a)(3) following “applicant must”; deleted “, and 
pay” following “fire marshal” in (a)(3)(A); added 
(a)(3)(B); inserted designator (a)(3)(C) in for- 
mer (a)(3) following “fire marshal”; in (d)(1), 
substituted “three (3) years” for “two (2) years” 
in the first sentence and substituted “three- 
year certification” for “two-year certification” in 
the last sentence; and deleted “three (3)” follow- 
ing “Subsection (a) requiring the submission of” 
in (d)(2). 


Effective Dates. 

Acts 2021, ch. 435, § 4. July 1, 2021; pro- 
vided that for the purpose of promulgating 
rules, the act took effect on May 13, 2021. 


68-104-211. Public displays — Permits — Fire prevention. 


(a)(1) Items of fireworks that are to be used for public display only and that 
are otherwise prohibited for sale or use within this state include display 
shells designed to be fired from mortars and display set pieces defined as 
1.3G fireworks or display fireworks in the regulations of the United States 
DOT for transportation of explosive and other dangerous articles. 

(2) Public displays shall be performed only under competent supervision, 
and after the persons or organizations making the displays have applied for 
and received a permit for displays issued by the state fire marshal. 

(3) Applications for permits for public displays shall be made in writing at 
least ten (10) days in advance of the proposed display, and the application 
shall show that the proposed display is to be so located and supervised that 
it is not hazardous to property and that it shall not endanger human lives; 
provided, however, that the fire marshal may accept applications and issue 
permits for public displays within the ten-day window and charge the 
applicant, in addition to the regular permit fee, an expedited permit fee, to 
be established by rule but not to exceed twice the amount of the regular 
permit fee, for the issuance of an expedited public display permit. 

(4) If the display is to be performed within the limits of a municipality, the 
application shall so state and shall bear the signed approval of the chief 
supervisory officials of the fire department of the municipality. At the time 
the application for a permit is filed for a public display to be held within the 
limits of a municipality, the permittee shall send a written notification to the 
chief supervisory official of the police department of the municipality stating 
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the date, time and location of the public display. At the time the application 

for a permit is filed for a public display to be held within the limits of the 

county but outside the limits of a municipality, the permittee shall send a 

written notification to the chief supervisory law enforcement official of the 

county stating the date, time and location of the public display. If the display 

is to be performed within the limits of a county, but outside the limits of a 

municipality, the application shall so state and shall bear the signed 

approval of the chief supervisory fire department officials of the county, or 
the officials’ designees. The chief supervisory fire department officials of such 
county, or such officials’ designee, shall have the authority to demand all 
necessary documentation to ensure that the permittee has a fire suppression 
vehicle or firefighter at the site of the fireworks display as required by this 
part. Such documentation does not have to be submitted to the department. 

The applicable fire department official who issues approval of the fireworks 

display pursuant to this section shall determine how many firefighters are 

required for such fireworks display. 

(5) Permits issued shall be limited to the time specified in the permit, and 
shall not be transferable. Possession of special fireworks for resale to holders 
of a permit for a public fireworks display shall be confined to holders of a 
distributors permit only. 

(b) The permittee conducting an outdoor public display of fireworks shall 
have at least one (1) fire suppression vehicle or apparatus with the necessary 
personnel on site during the outdoor display as determined by the fire 
department official with authority to issue approval of the fireworks display. 
The permittee is responsible for all costs associated with the fire suppression 
vehicle or apparatus. 

(c)(1) The permittee conducting an indoor public display of fireworks shall 
have at least one (1) trained firefighter or certified fire inspector on site 
during the indoor display. The trained firefighter or certified fire inspector 
may be a volunteer firefighter, a firefighter from another jurisdiction, or an 
inspector with the appropriate credentials as determined by the fire depart- 
ment official with authority to issue approval of the fireworks display. The 
permittee is responsible for all costs associated with the trained firefighters 
or certified fire inspectors. 

(2) Immediately before the start of the program that includes the use of 
indoor fireworks, the owner of the building or the authorized representative 
of the owner, shall orally notify attendees of the location of all exits from the 
building to be used in the event of a fire or other emergency. 

(3) At least two (2) working fire extinguishers shall be in the area where 
the fireworks are to be employed. 

(4) In any building in which indoor fireworks are to be employed, signs 
designating the location of all emergency exits shall be posted in each 
restroom that is available to the public. 


History. Acts 2003, ch. 328, §§ 1, 2; T.C.A. § 68-104- 
Acts 1959, ch. 159, § 3; T.C.A., § 53-3007; 107; Acts 2006, ch. 839, §§ 4, 5; 2008, ch. 1076, 
Acts 1983, ch. 188, § 6; T.C.A., § 68-22-107; § 2; 2010, ch. 853, §§ 1-3; 2019, ch. 321, 8§ 1, 
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2. 


Amendments. 

The 2019 amendment, in (b) and (c)(1), sub- 
stituted “is” for “shall be” preceding “respon- 
sible”; in (b), inserted “or apparatus” twice, and 
inserted “as determined by the fire department 
official with authority to issue approval of the 
fireworks display”; in (c)(1), inserted “or certi- 
fied fire inspector” twice, inserted “, a fire- 
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fighter from another jurisdiction, or an inspec- 
tor with the appropriate credentials as 
determined by the fire department official with 
authority to issue approval of the fireworks 
display”, and added “or certified fire inspectors” 
at the end. 


Effective Dates. 
Acts 2019, ch. 321, § 3. May 8, 2019. 


CHAPTER 105 
TENNESSEE BLASTING STANDARDS ACT OF 1975 


Section 
68-105-103. Requirements governing blasting. 
68-105-120. Exceptions. [See contingent amendment at subdivision (7) and the Compiler’s Notes.] 


68-105-103. Requirements governing blasting. 


(a) The use of explosives for the purpose of blasting in the neighborhood of 
any public highway, dwelling house, public building, school, church, commer- 
cial or institutional building, or pipeline or other public utility facility, 
including, but not limited to, electrical and communications cables or wires, 
shall be done in accordance with this chapter and the rules and regulations 
promulgated by the department. 

(b) Blasting operations without instrumentation will be considered as being 
within the limits set forth in this section, if such blasting operations are 
conducted in accordance with § 68-105-104 and such other rules and regula- 
tions as may be promulgated by the department. 

(c) Instruments for determining particle velocity as set forth in this chapter 
shall be limited to such specific types of devices as have been expressly 
approved by the department, and the commissioner or the commissioner’s duly 
authorized agent may enter upon any premises for the purpose of conducting 
or supervising any necessary instrumentations provided by this chapter. 

(d) Whenever blasting operations are to be conducted within one hundred 
feet (100’') of any pipeline distributing liquefied or liquid petroleum or 
manufactured, mixed or natural gas, the person who will conduct such blasting 
operations shall notify the department of commerce and insurance and the 
utility company having control of such pipeline at least three (3) full working 
days, except Sundays and holidays, prior to blasting. Whenever blasting 
operations are to be conducted on a single project for a period of more than one 
(1) day, a single notification of intention shall constitute compliance with the 
requirements of this subsection (d). 

(e) Blasting operations shall not be conducted within close proximity of any 
public highway, unless reasonable precautionary measures are taken to 
safeguard the public. 

(f) When blasting operations are conducted at the immediate location of any 
dwelling house, public building, school, church, commercial or institutional 
building that would result in ground vibrations having a particle velocity 
exceeding the limits provided by this chapter, such blasting operations may 
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proceed after receiving written consent from the property owner or owners 
affected. 

(g) When blasting is done in congested areas or in proximity to a structure, 
railway, or highway, or any other installation that may be damaged, the blaster 
shall take special precautions in the loading, delaying, initiation, and confine- 
ment of each blast with mats or other methods so as to control the throw of 
fragments, and thus prevent bodily injury or property damage. 

(h) When a blast is about to be fired, ample warning shall be given to allow 
all persons to retreat to a safe place, and care shall be taken to ascertain that 
all persons are in the clear. Each blaster shall follow a definite plan of warning 
signals that can be clearly seen or heard by anyone in the blasting area. The 
blaster shall inform all persons in the proximity of the established procedure, 
and shall take additional precautions when entry into the area is not easily 
denied. SI 

(i) Where the standard table of distance is exceeded, that is, a scaled 
distance that is less than 50, the blaster shall provide notice to all structures 
in that area. 

(j(1) Any person conducting blasting operations in the vicinity of any 

pipeline referred to in subsection (d) shall use: 

(A) Ablast hole drilling pattern and blast initiation procedure that will 
provide the greatest relief possible in the direction away from the pipeline; 
and 

(B) A type of explosive designed to limit propagation between blast 
holes. 

(2) All blasting operations in the vicinity of any such pipeline shall be 
conducted as follows: 

(A) The blast depth in the initial excavation shall be limited to the 
elevation of the top of the pipeline, plus one-half (14) of the distance from 
the nearest blast hole to the pipeline; 

(B) Subsequent excavations when approaching such pipelines shall be 
limited to one-half (12) the horizontal distance from the nearest blast hole 
to the pipeline; 

(C) Under the conditions described in subdivision (j)(1), the diameter of 
the blast hole shall not exceed three inches (3”), and only one (1) blast hole 
may be fired per delay; 

(D) When a free face has been established to the finished depth of the 
trench, subdivisions (j)(1) and (2) shall not apply; 

(EK) Monitored blasting shall not exceed two inches (2”) per second peak 
particle velocity as measured by a seismograph at a liquid petroleum 
pipeline or four inches (4”) per second peak particle velocity as measured 
by a seismograph at all other pipelines referred to in subsection (d); and 

(F) Any pipeline owner or operator seeking more restrictive vibration 
limits shall apply to the department under § 68-105-109(f), and indicate 
on the application the desired limit, in inches per second. 

(3) When blasting is done in the vicinity of other utility lines: 

(A) Reasonable precautionary measures shall be taken to protect the 

line; and 
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(B) In the case of underground utilities, the blaster shall give notice to 
the department and the utility company at least seventy-two (72) hours in 
advance of the blasting operation. 

(k)(1)(A) Except as provided in subdivision (k)(5), in all instances other than 
as provided in subsection (d) and subdivision (k)(3)(B), the person who will 
be conducting blasting operations shall give notice to the department of 
commerce and insurance of the exact location a blast or blasts will occur. 
Such notice shall be made, in such manner as required by the commis- 
sioner, at least seventy-two (72) hours before the blasting operations 
commence. | 

(B) Such notice shall include a beginning and ending date for the 
blasting. 

(C) No additional notification shall be required for blasts that are to 
occur during the period of time included in the notice. 

(D) If a public utility provider requires blasting to restore services in 
unusual circumstances, the public utility provider or the provider's 
designated contractor may begin blasting operations prior to notifying the 
department; provided, that notice shall be provided as soon as possible. 
(2) If the blasting operation is in a permanent location such as, but not 

limited to, a commercial quarry, mine or cemetery that has recurring 

blasting operations, the requirements of this subsection (k) shall be met if 
the person who will be conducting the blasting operations files a one-time 
notice of the location with the department. 

(3)(A) Until January 1, 2011, if notice is not given as required in this 

subsection (k), the commissioner may assess a fine in the amount of one 

hundred dollars ($100) but, for good cause shown, may waive the payment 
of such fine. 

(B) Beginning January 1, 2011, and thereafter, for a first violation of 
failing to file a required notice, the commissioner may assess a fine in the 
amount of one hundred dollars ($100) and for a second or subsequent 
violation by the same person, a five hundred dollar ($500) fine shall be 
assessed; provided, that for good cause shown, the commissioner may 
waive the payment of such fine. 

(C) Any fines imposed and collected pursuant to this subsection (k) 
shall be retained by the department to defray the cost of administering 
and enforcing this part. 

(4) The commissioner shall file an annual report with the commerce 
committee of the house of representatives and the commerce and labor 
committee of the senate providing information in sufficient detail for the 
committees to determine whether the fines established pursuant to subdi- 
vision (k)(3) are sufficient to ensure the notifications are being timely filed 
with the commissioner. The first annual report shall be filed no later than 
March 1, 2012, and by March 1 thereafter; provided, that an interim report 
shall be filed by March 1, 2011. 

(5) No person conducting blasting operations shall be required to file a 
report pursuant to this subdivision (k)(5) if the person utilizes five (5) pounds 
or less of explosives per blast. 
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History. merce” for “business and utilities” near the 
Acts 1975, ch. 98, § 3; T.C.A., §§ 53-6103, beginning of the first sentence of (k)(4). 

68-44-103; Acts 2000, ch. 619, §§ 2, 3; 2007, ch. ; 

231, § 3; 2008, ch. 640, §§ 1, 2; 2010, ch. 939, Effective Dates. 

§§ 1-3; 2013, ch. 236, § 20; 2019, ch. 345, Acts 2019, ch. 345, § 148. May 10, 2019. 

ns 


Amendments. 
The 2019 amendment substituted “com- 


68-105-106. Registration of explosives users — Requirements for reg- 
istration — Registration classifications — Renewal — 
Fees. 


Attorney General Opinions. 
Use of exploding targets. OAG 15-12, 2015 
Tenn. AG LEXIS 12 (2/5/15). 


68-105-113. Registration required prior to the purchase, receipt or 
possession of explosives. 


Attorney General Opinions. 
Use of exploding targets. OAG 15-12, 2015 
Tenn. AG LEXIS 12 (2/5/15). 


68-105-114. Application for registration — Expiration — Fees. 


Attorney General Opinions. 
Use of exploding targets. OAG 15-12, 2015 
Tenn. AG LEXIS 12 (2/5/15). 


68-105-116. Authority of department — Promulgation of rules and 
regulations — Inspections — Warrants — Disposal of 
unclaimed explosives. 


Attorney General Opinions. 
Use of exploding targets. OAG 15-12, 2015 
Tenn. AG LEXIS 12 (2/5/15). 


68-105-120. Exceptions. [See contingent amendment at subdivision (7) 
and the Compiler’s Notes. ] 


Nothing contained in this chapter shall apply to: 

(1) Personnel of the military or naval forces of the United States, or to the 
duly organized military force within the state, so long as these persons are 
acting within their respective official capacities and in the performance of 
their official duties; 

(2) Personnel of law enforcement entities, so long as these persons are 
acting within their official capacities and in the performance of their official 
duties; 

(3) The use of explosives for occasional agricultural blasting. “Agricul- 
tural blasting” means stump removal, beaver dam or lodge eradication and 
other similar types of personal agricultural use; 

(4) The use of explosive materials in medicines and medicinal agents in 
forms prescribed by the most recent edition of the official United States 
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Pharmacopoeia or the National Formulary; 

(5) Fireworks as permitted by chapter 104 of this title; 

(6) The use of explosive materials solely intended by the commercial 
manufacturer to be used to create an exploding target for use in lawful 
sporting activity or the use of an exploding target for its intended purpose in 
lawful sporting activity; provided, that the person using the explosive 
materials is eighteen (18) years of age or older; or 

(7) [Contingent amendment. See the Compiler’s Notes.] The use of 
explosives in surface coal mining and reclamation operations to the extent 
the use is regulated by the department of environment and conservation 
pursuant to the Primacy and Reclamation Act of Tennessee, compiled in title 
59, chapter 8, part 1, and title 30 of the Code of Federal Regulations. 


History. 

Acts 2000, ch. 619, § 9; 2007, ch. 231, § 10; 
2015, ch. 397, § 3; 2018, ch. 839, §: 42;'2021,'ch. 
548, § 15. 


Compiler’s Notes. 

Acts 2021, ch. 548, § 1 repealed act sections 
1-43 of chapter 839 of the Public Acts of 2018. 
That act had provided for the contingent 
amendment of this section; however, that 
amendment did not take effect. 

Acts 2021, ch. 548, § 17 provided that the 
act, which amended this section, shall take 
effect eight (8) months immediately following 
the receipt of notification from the secretary of 
the interior that this state has been approved to 
exercise primacy over the regulation of surface 


coal mining and reclamation operations within 
its territorial boundaries. 


Amendments. 

The 2015 amendment added (6). 

The 2021 amendment ch. 548, § 15 added 
(7). See the Compiler’s Notes. 


Effective Dates. 

Acts 2015, ch. 397, § 4. May 8, 2015. 

Acts 2021, ch. 548, § 17. [See Compiler’s 
Notes.]; provided that for the purposes of pro- 
mulgating rules, the act took effect May 26, 
2021. 


Attorney General Opinions. 
Use of exploding targets. OAG 15-12, 2015 
Tenn. AG LEXIS 12 (2/5/15). 


CHAPTER 114 
SKI AREA SAFETY AND LIABILITY ACT 


Section 
68-114-104. Violations. 


68-114-108. Person involved in accident at ski area resulting in bodily injury to remain at scene 
to furnish name and contact information — Exception. 


68-114-102. Chapter definitions. 


NOTES TO DECISIONS 


ANALYSIS 


1 Passenger. 
ee Ski Area Operator. 


1. Passenger. 

Injured person was a passenger under T.C.A. 
§ 68-114-102(2) where she acknowledged that 
her injury occurred while she was getting onto 
the tram, meaning she comfortably fit the 
statutory definition. Fakhouri v. Ober Gatlin- 
burg, Inc., 821 F.3d 719, 2016 FED App. 100P, 
2016 U.S. App. LEXIS 7201 (6th Cir. Apr. 21, 
2016). 


2. Ski Area Operator. 

Ski resort operated a ski area whenever it 
operated the tramway, which it did each month 
of the year, making it a ski area operator year 
round. Fakhouri v. Ober Gatlinburg, Inc., 821 
F.3d 719, 2016 FED App. 100P, 2016 U.S. App. 
LEXIS 7201 (6th Cir. Apr. 21, 2016). 

Ski resort met the definition of a ski area 
operator, T.C.A. § 68-114-102(5) where it oper- 
ated ski slopes, ski trails, and a passenger 
tramway in Tennessee. Fakhouri v. Ober 
Gatlinburg, Inc., 821 F.3d 719, 2016 FED App. 
100P, 2016 U.S. App. LEXIS 7201 (6th Cir. Apr. 
21, 2016). 
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68-114-103. Responsibility of skier and passenger. 


NOTES TO DECISIONS 


ANALYSIS 


1 Generally. 
2: Injuries Arose Out of Passenger Tram 
Use. 


1. Generally. 
Most natural reading of T.C.A. § 68-114-103 
is that it applies when one uses a tramway 
associated with skiing. That a tramway is as- 
sociated with skiing does not require that it be 
used for skiing each time. Fakhouri v. Ober 
Gatlinburg, Inc., 821 F.3d 719, 2016 FED App. 
100P, 2016 U.S. App. LEXIS 7201 (6th Cir. Apr. 
21, 2016). 


68-114-104. Violations. 


No passenger or skier shall: 


2. Injuries Arose Out of Passenger Tram 
Use. 

Passenger’s injuries arose out of her use of a 
passenger tramway associated with alpine or 
downhill skiing, T.C.A. § 68-114-103, where 
she testified that her injuries occurred when 
her wheelchair hit something and tipped for- 
ward as she headed towards the tram to go 
down the mountain, and the tram itself was 
associated with alpine or downhill skiing be- 
cause it brought visitors up to and (sometimes) 
down from the slopes at the ski resort. Fak- 
houri v. Ober Gatlinburg, Inc., 821 F.3d 719, 
2016 FED App. 100P, 2016 U.S. App. LEXIS 
7201 (6th Cir. Apr. 21, 2016). 


(1) Board or embark upon or disembark from a passenger tramway except 
at an area designated for that purpose; 

(2) Throw or expel any object from a passenger tramway; 

(3) Do any act that interferes with the running or operation of a passenger 


tramway; 


(4) Place any object in the uphill track of a surface lift that may cause a 


passenger to fall; 


(5) Except at designated locations, cross the uphill track of any surface 


lift; 


(6) Skion a slope or ski trail that has been designated “closed” as provided 


by this chapter; or 


(7) Leave the scene of a skiing accident or collision resulting in bodily 
injury to another without providing the information required in § 68-114- 


108 to the specified person. 


History. 
Acts 1978, ch. 701, § 2; T.C.A., §§ 53-6504, 
68-48-104; Acts 2015, ch. 51, § 1. 


Amendments. 
The 2015 amendment added (7). 


Effective Dates. 
Acts 2015, ch. 51, § 3. July 1, 2015. 


68-114-108. Person involved in accident at ski area resulting in bodily 
injury to remain at scene to furnish name and contact 
information — Exception. 


(a) Any person who is involved in, causes, or contributes to an accident or 
collision at a ski area that results in bodily injury shall remain in the 
immediate vicinity of the accident until furnishing a member of the ski patrol 
or an employee or representative of the ski area operator the person’s name 
and other contact information. 
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(b) Subsection (a) shall not apply if the person leaves the immediate vicinity 
of the accident or collision for the sole purpose of securing aid for a person who 
may have been injured in the accident or collision; provided, that the person 


returns to the scene of the accident or collision after securing aid and provides 


the person’s name and contact information as required by subsection (a). 


History. 


Acts 2015, ch. 51/°$ 2: 


Effective Dates. 
Acts 2015, ch. 51, § 3. July 1, 2015. 
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Part 4. Physical Examinations 


Section 

68-115-401. Presence and duty of designated member of commission. 

68-115-402. Combatant to be weighed — Discretion of commission. 

68-115-403. Pre-contest physical examination — Specified time — Expenses. 

68-115-404. Referees — Ringside physicians — Physical examinations — Testing — Emergency 
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Part 5. Compliance 
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PART 1 
: GENERAL PROVISIONS 


68-115-101. Short title. 


This chapter shall be known and may be cited as the “Tennessee Athletic 
Commission Act of 2016.” 


History. 1098, §§ 1-18; 2013, ch. 498, § 1), concerning 

Acts 2015, ch. 351, § 3. the Tennessee athletic commission act of 2008, 

ate was repealed and reenacted by Acts 2015, ch. 
Compiler’s Notes. 351, §§ 3-20, effective January 1, 2016. 


Former Chapter, §§ 68-115-101 — 68-115- 
501 (Acts 2008, ch. 1149, § 2; 2009, ch. 598, Effective Dates. 
§§ LG it cies SOL ict a8 Meecol een, Acts 2015, ch. 351, § 21. January 1, 2016. 


68-115-102. Chapter definitions. 


As used in this chapter, unless the context otherwise requires: 

(1) “Amateur” means a person who has never competed in an unarmed 
combat sport competition or contest for any purse or item of value, other 
than for a prize or item of value that does not exceed fifty dollars ($50.00), 
except those involved in Olympic organizations recognized by the Tennessee 
Athletic Commission as a sanctioning organization. Section 68-115-208 shall 
apply to any Olympic organizations that are recognized as a sanctioning 
organization by the Tennessee Athletic Commission; 

(2) “Application fee” means the fee due at the time an application for a 
license is submitted to the commission; 

(3) “Association of Boxing Commissions” means the association recog- 
nized by state athletic commissions that affiliate with the association 
regarding rules of unarmed combat sports. The association may also mean 
and be referred to as the “ABC Association for Professional Unarmed 
Combat Contests’; 

(4) “Banned substances” mean substances defined by the World Anti- 
Doping Agency as banned substances, in addition to any illegal substance; 

(5) “Boxing” means unarmed combat to compete with the fists; 

(6) “Combatant” means any person eighteen (18) years of age or older who 
engages in a professional unarmed combat contest; 

(7) “Commission” means the Tennessee athletic commission; 
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(8) “Commissioner” means any member of the Tennessee athletic 
commission; 

(9) “Contest” means an unarmed combat sport competition or exhibition 
in which at least one (1) of the combatants is a professional or has previously 
competed as a professional in this state or any other state or in which 
licensed combatants compete for a purse or item of value greater than that 
amount authorized pursuant to subdivision (1) for an amateur event; 

(10) “Department” means the department of commerce and insurance; 

(11) “Event” means an amateur event in which amateurs, as defined in 
this section, compete in an unarmed combat sport competition in accordance 
with this chapter; 

(12) “Immediate family member” means a spouse, parent, sibling or child; 

(13) “Kickboxing” means unarmed combat involving the use of striking 
techniques delivered with the upper and lower body, and in which the 
combatants remain standing while striking; 

(14)(A) “Manager” means a person who: 

(i) Undertakes to represent the interests of another person by con- 
tract, agreement or other arrangement, in procuring, arranging or 
conducting a professional contest in which the person will participate as 
a combatant; 

(ii) Directs or controls the activities of an unarmed combatant relat- 
ing to the participation of the unarmed combatant in a professional 
contest; 

(iii) Receives or is entitled to receive at least ten percent (10%) of the 
gross purse of any professional unarmed combatant for services relating 
to the participation of the unarmed combatant in a professional contest; 
or 

(iv) Receives compensation for services as an agent or representative 
of an unarmed combatant; 

(B) “Manager” does not include an attorney who is licensed to practice 
law in this state if the attorney’s participation in any of the activities 
described in subdivision (14)(A)(i) is limited solely to the attorney’s legal 
representation of a client who is an unarmed combatant; 

(15) “Matchmaker” means a person who brings together professional 
boxers, kickboxers or mixed martial art combatants or arranges professional 
contests of unarmed combat; 

(16) “Mixed martial arts” means unarmed combat using a combination of 
techniques from different disciplines of the martial arts, including kicking, 
wrestling and striking, subject to applicable limitations set forth in this 
chapter and rules promulgated by the commission; 

(17) “Permit” means a certification of approval for a contest or event, 
issued upon receipt of an application and fee that shall be established and 
collected pursuant to the rulemaking authority of the commission for 
professional and amateur events; 

(18) “Person” means and includes individuals, corporations, limited liabil- 
ity companies, partnerships or associations, domestic and foreign; 

(19) “Physician” means a person licensed to practice medicine in this 
state; 
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(20) “Pro-am competition” means a competition that features a combina- 
tion of professional contests and amateur events; 

(21) “Professional” means a person who competes or has competed in an 
unarmed combat sport contest for the purpose of a purse or item of value 
greater than that amount authorized for an amateur event, or any person 
who has been previously licensed in any other jurisdiction as a professional; 

(22) “Promoter” means any person who produces, stages or sponsors any 
professional contest of unarmed combat; 

(23) “Purse” means the financial guarantee or any other remuneration for 
which combatants are participating in a professional contest and includes 
the combatant’s share of any payment received for radio broadcasting, 
television or motion picture rights; 

(24) “Ring official” means any person who performs any one (1) or more of 
the following official functions during the progress of a professional contest 
of unarmed combat: 

(A) “Announcer” means a person authorized to act as an announcer at 
professional contests of unarmed combat; 

(B) “Judge” means a person who is responsible for scoring the perfor- 
mances of the combatants in a professional contest of unarmed combat; 

(C) “Referee” means a person who is present in the ring during the 
professional contest and exercises general supervision; 

(D) “Ringside physician” means a person licensed to practice medicine 
in this state and licensed by the commission as a ring official; and 

(EK) “Timekeeper” means a person who is the official timer of the length 
of the rounds and the intervals of the rounds in a professional contest of 
unarmed combat; 

(25) “Sanctioning organization” means an organization recognized by the 
Tennessee athletic commission that sanctions amateur events of unarmed 
combat, and is required to comply with all provisions of this chapter. 
“Sanctioning organization” may also mean an organization recognized by the 
Tennessee athletic commission that adopts rules pursuant to § 68-115-213; 

(26) “Second” means a person, including a manager, who is present at any 
professional unarmed combat contest to provide assistance or advice to 
combatants during a professional contest of unarmed combat; 

(27) “Show settlement” means the period of time immediately following 
the professional contest in which a commission member or the executive 
director shall meet with venue personnel and the contest promoter to review 
ticket sales and collect fees due if paid immediately following the profes- 
sional contest; and 

(28) “Unarmed combat” means and includes boxing, mixed martial arts 
and kickboxing as defined and regulated under this chapter. 


History. 1098, §§ 1-13; 2013, ch. 498, § 1), concerning 
Acts 2015, ch. 351, §§ 19, 20. the Tennessee athletic commission act of 2008, 

; was repealed and reenacted by Acts 2015, ch. 
Compiler’s Notes. 


351, §§ 3-20, effecti , 2016. 
Former Chapter, §§ 68-115-101 — 68-115- 88 SEN pe yee ot 


501 (Acts 2008, ch. 1149, § 2; 2009, ch. 598, Effective Dates. 
$§ .1-95.11,°13:, 2011. ch. 352, $ 1: 2012" ch: Acts 2015, ch. 351, § 21. January 1, 2016. 
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68-115-103. Creation of athletic commission — Appointments — Quo- 
rum — Conflict of interest — Vacancies — Attendance at 
events, competitions, and contests. 


(a) There is created the Tennessee athletic commission. Notwithstanding 
§ 4-3-1304(a), the Tennessee athletic commission shall be attached to the 
division of regulatory boards within the department of commerce and insur- 
ance for all administrative and supervisory purposes, including, but not 
limited to, matters relating to receipts, disbursements, budget, audit, and 
other similarly related administrative items. 

(b) The entire membership of the commission as comprised on December 31, 
2015, shall be vacated on January 1, 2016, and five (5) new members shall be 
appointed in accordance with subsection (c). 

(c) The commission shall be composed of the following members: 

(1) One (1) member shall be a public member, to be appointed by the 
governor; 

(2) Two (2) of the members shall have knowledge of and experience in 
boxing, with one (1) of the members to be appointed by the speaker of the 
house of representatives and one (1) of the members to be appointed by the 
governor. The member first appointed to fill a vacancy arising from the 
expiration of a member’s term after January 1, 2016, shall be appointed to 
a term of three (3) years; and 

(3) Two (2) of the members shall have knowledge of and experience in 
mixed martial arts, with one (1) of the members to be appointed by the 
speaker of the senate and one (1) of the members to be appointed by the 
governor. 

(d) Except as provided in subdivision (c)(2), a member’s term of office shall 
be four (4) years. 

(e) All commission members shall be resident citizens of this state, and at 
least one (1) member of the commission shall reside in each grand division. 

(f) In making appointments to the commission, the governor and the 
speakers of the senate and the house of representatives shall strive to ensure 
that the commission is representative of the state’s geographic and demo- 
graphic diversity, with appropriate attention to the representation of women 
and minorities. 

(g) In making appointments to the commission, the appointing authorities 
shall be provided written proof of experience by all candidates for membership 
on the commission. 

(h) Amember of the commission who is appointed to an initial term of three 
(3) years or less in accordance with subdivision (c)(2) may be reappointed for up 
to one (1) additional four-year term. Members whose initial appointments are 
for four (4) years and members who have been reappointed to a four-year term 
shall not be reappointed for one (1) year following the date upon which the 
member’s term expires. 

(i) Three (3) members of the commission shall constitute a quorum, and any 
official action of the commission shall require the concurrence of at least a 
quorum. 

(j) No member of the commission or any member of a commissioner’s 
immediate family shall, at any time during the commissioner’s service as a 
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member of the commission or for one (1) year after the commissioner’s term 
expires or the commissioner resigns as a member, be employed by a promoter 
of or promote any professional contest, or have any financial interest in the 
promotion or sponsorship of a professional contest. This subsection (j) shall not 
apply to immediate family members who compete as combatants in a profes- 
sional contest or who may compete as amateurs in an amateur event if 
regulated by the commission pursuant to § 68-115-213. 

(k) No member of the commission shall receive any complimentary tickets, 
nor shall any member of a commissioner’s immediate family receive any 
complimentary tickets, for professional contests. 

(1) Commission members shall be considered officials in the executive 
branch, as defined in § 3-6-301. 


History. } by this section, terminates June 30, 2025. See 
Aets 2015, ch. 351, § 4. §§ 4-29-112, 4-29-246. 
Compiler’s Notes. Effective Dates. 


The Tennessee athletic commission, created Acts 2015, ch. 351, § 21. January 1, 2016. 


68-115-104. Filling vacancies — Appointments. 


A vacancy through expiration of the term of any member of the commission 
shall be filled by the respective appointing authority for a term of four (4) 
years. In the event a vacancy should occur other than by expiration of the term 
of a member, the respective appointing authority shall fill the vacancy for the 
unexpired portion of the original term. 


History. 1098, §§ 1-18; 2013, ch. 498, § 1), concerning 

Acts 2015, ch. 351, § 5. the Tennessee athletic commission act of 2008, 

ie was repealed and reenacted by Acts 2015, ch. 
Compiler’s Notes. 351, 8§ 3-20, effective January 1, 2016. 


Former Chapter, §§ 68-115-101 — 68-115- 
501 (Acts 2008, ch. 1149, § 2; 2009, ch. 598, Effective Dates. 
$$ <9), 1113s 207K teh. 352,. 971; (2012 en, Acts 2015, ch. 351, § 21. January 1, 2016. 


68-115-105. Commission — Removal of members. 


The governor or speakers may remove a member of the commission ap- 
pointed by them for inefficiency, neglect of duty or misconduct in office. 


History. the Tennessee athletic commission act of 2008, 

Acts 2015, ch. 351, § 3. was repealed and reenacted by Acts 2015, ch. 
351, §§ 3-20, effective January 1, 2016. This 
section was repealed and reenacted without 
change. 


Compiler’s Notes. 

Former Chapter, §§ 68-115-101 — 68-115- 
501 (Acts 2008, ch. 1149, § 2; 2009, ch. 598, 
8§ 1-9, 11, 13; 2011, ch. 352, § 1; 2012, ch. Effective Dates. 

1098, §§ 1-13; 2013, ch. 498, § 1), concerning Acts 2015, ch. 351, § 21. January 1, 2016. 


68-115-106. Election of chair — Term. 


The members of the commission shall elect one (1) member as chair of the 
commission, who shall serve for a term of one (1) year, whereupon another 
member shall be elected as provided in this chapter. 
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History. 
Acts 2015, ch. 351, § 6. 


Compiler’s Notes. 

Former Chapter, §§ 68-115-101 — 68-115- 
501 (Acts 2008, ch. 1149, § 2; 2009, ch. 598, 
$97 F-ORALT (82017 ch! S526 841° 2012\"eh; 
1098, §§ 1-13; 2013, ch. 498, § 1), concerning 


68-115-108 


the Tennessee athletic commission act of 2008, 
was repealed and reenacted by Acts 2015, ch. 
351, §§ 3-20, effective January 1, 2016. This 
section was repealed and reenacted without 
change. 


Effective Dates. 
Acts 2015, ch. 351, § 21. January 1, 2016. 


68-115-107. Fees — Disposition of funds. 


(a) The fees established for professional combatants, promoters, managers, 
matchmakers, seconds, ringside physicians, and other ring officials licensed in 
accordance with § 68-115-204 shall be in an amount that provides for the cost 
of administering the licensing and regulation of unarmed combat contests. 

(b) All moneys collected by the department pursuant to this chapter shall be 
deposited in the state treasury in a separate fund to be known as the Tennessee 
athletic commission administrative fund. 

(c) Fees to be paid by the persons listed in subsection (a) shall be adjusted 
as necessary to provide that the Tennessee athletic commission administrative 
fund is fiscally self-sufficient and that the revenues from fees do not exceed 
necessary and required expenditures. 

(d) Disbursements from the Tennessee athletic commission administrative 
fund shall be made solely for the purpose of defraying expenses incurred by the 
commission in the implementation and enforcement of this chapter. 

(e) No expenses for the implementation and enforcement of this chapter 
shall be payable from the general fund of the state. 

(f) Any part of the Tennessee athletic commission administrative fund 
remaining at the end of a fiscal year shall not revert to the general fund, but 
shall be carried forward until expended in accordance with this chapter. 


History. 
Acts 2015, ch. 351, § 7. 


1098, §§ 1-13; 2018, ch. 498, § 1), concerning 
the Tennessee athletic commission act of 2008, 
was repealed and reenacted by Acts 2015, ch. 
351, §§ 3-20, effective January 1, 2016. 


Effective Dates. 
Acts 2015, ch. 351, § 21. January 1, 2016. 


Compiler’s Notes. 

Former Chapter, §§ 68-115-101 — 68-115- 
501 (Acts 2008, ch. 1149, § 2; 2009, ch. 598, 
SS is tie ee COL che oo2. Se 1, 2ORS, CH, 


68-115-108. Meetings — Attendance by electronic means — Expenses. 
[Effective until October 1, 2021. See the version effective 
on October 1, 2021.] 


(a)(1) The commission shall meet at least quarterly but may meet as often as 
the duties of the commission require. 
(2)(A) Commission members shall attend at least fifty percent (50%) of the 
required quarterly meetings. 

(B) Any commission member who fails to attend meetings as required 
in subdivision (a)(2)(A) shall be removed as a member by the appointing 
authority. 

(3) If a commissioner is permitted to attend a meeting from a remote 
location by telephone, television, teleconferencing, or other electronic means 
pursuant to the rules of the commission and title 8, chapter 44, then the 
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commissioner shall utilize such method no more than twice annually, unless 
an emergency situation arises. 

(b) Members of the commission shall not receive per diem or other compen- 
sation for their services, but may be reimbursed for actual expenses incident to 
attending commission meetings, in accordance with the comprehensive travel 
regulations promulgated by the department of finance and administration and 
approved by: the attorney general and reporter. 


1098, §§ 1-13; 2013, ch. 498, § 1), concerning 
the Tennessee athletic commission act of 2008, 
was repealed and reenacted by Acts 2015, ch. 
- 851, §§ 3-20, effective January 1, 2016. 


Effective Dates. 
Acts 2015, ch. 351, § 21. January 1, 2016. 


History. 
Acts 2015, ch. 351, § 8. 


Compiler’s Notes. 

Former Chapter, §§ 68-115-101 — 68-115- 
501 (Acts 2008, ch. 1149, § 2; 2009, ch. 598, 
SS. 1-917 18° 2011e eh Bas ck 2012, oh 


68-115-108. Meetings — Attendance by electronic means — Expenses. 
[Effective on October 1, 2021. See the version effective 
until October 1, 2021.] 


(a)(1) The commission shall meet as often as the duties of the commission 

require. 

(2)(A) Commission members shall attend at least fifty percent (50%) of the 

required quarterly meetings. 

(B) Any commission member who fails to attend meetings as required in 
subdivision (a)(2)(A) shall be removed as a member by the appointing 
authority. 

(3) If a commissioner is permitted to attend a meeting from a remote 
location by telephone, television, teleconferencing, or other electronic means 
pursuant to the rules of the commission and title 8, chapter 44, then the 
commissioner shall utilize such method no more than twice annually, unless 
an emergency situation arises. 

(b) Members of the commission shall not receive per diem or other compen- 
sation for their services, but may be reimbursed for actual expenses incident to 
attending commission meetings, in accordance with the comprehensive travel 
regulations promulgated by the department of finance and administration and 
approved by the attorney general and reporter. 


History. 
Acts 2015, ch. 351, § 8; 2021, ch. 549, § 38. 


Amendments. 
The 2021 amendment deleted “at least quar- 
terly but may meet” following “The commission 


ee 
Compiler’s Notes. shall meet” in (a)(1). 


Former Chapter, §§ 68-115-101 — 68-115- 


501 (Acts 2008, ch. 1149, § 2; 2009, ch. 598, 
8§ (1-9, 11, 13; 2011; ch. 852, $. 1;°2012, ‘ch. 
1098, §§ 1-13; 2013, ch. 498, § 1), concerning 
the Tennessee athletic commission act of 2008, 
was repealed and reenacted by Acts 2015, ch. 
351, §§ 3-20, effective January 1, 2016. 


Effective Dates. 
Acts 2015, ch. 351, § 21. January 1, 2016. 
Acts 2021, ch. 549, § 40. October 1, 2021; 
provided that for the purposes of rulemaking, 
the act took effect May 26, 2021. 
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68-115-109. Executive director — Responsibilities. 


The director of the division of regulatory boards in the department of 
commerce and insurance or the director’s designee shall serve as executive 
director of the commission and shall perform all administrative functions for 
the commission. The executive director of the commission shall keep an 
accurate record of its proceedings and transactions. 


History. 1098, §§ 1-13; 2013, ch. 498, § 1), concerning 

Acts 2015, ch. 351, § 9. the Tennessee athletic commission act of 2008, 

‘ was repealed and reenacted by Acts 2015, ch. 
Compiler’s Notes. 


351, §§ 3-20, effecti 1, 2016. 
Former Chapter, §§ 68-115-101 — 68-115- 38 aan AS 

501 (Acts 2008, ch. 1149, § 2; 2009, ch. 598, Effective Dates. 

SO Tso wll ioe 201, Ch. Goa, ele ul ge Ch, Acts 2015, ch. 351, § 21. January 1, 2016. 


PART 2 
ADMINISTRATION 


68-115-201. Rules — Hearing. 


(a) The commission is authorized to promulgate rules to effectuate the 
purposes of this chapter and to protect and ensure the health, safety, and 
welfare of combatants in professional contests, amateurs in events, and 
combatants and amateurs in pro-am competitions. The rules shall be promul- 
gated pursuant to the Uniform Administrative Procedures Act, compiled in 
title 4, chapter 5. Any hearing conducted pursuant to this chapter shall be 
conducted in accordance with the Uniform Administrative Procedures Act. 

(b) The rules adopted by the commission shall include, but not be limited to: 

(1) The number and qualifications of ring officials required at any contest; 

(2) The powers and duties of ring officials; 

(3) The qualifications of licensees or permitees; 

(4) The procedures for supplying a social security number, fingerprint 
sample and submitting to a criminal history records check; and 

(5) The procedures for performing medical duties relative to contests. 


History. 1098, §§ 1-13; 20138, ch. 498, § 1), concerning 

Acts 2015, ch. 351, §§ 10, 20. the Tennessee athletic commission act of 2008, 

it fats was repealed and reenacted by Acts 2015, ch. 
Compiler’s Notes. 351, §§ 3-20, effective January 1, 2016. 


Former Chapter, §§ 68-115-101 — 68-115- 
501 (Acts 2008, ch. 1149, § 2; 2009, ch. 598, Effective Dates. 
Shite to) OL. eh oboe. Sno 202, Ch. Acts 2015, ch. 351, § 21. January 1, 2016. 


68-115-202. Authority of commission. 


The commission shall have the authority to recognize or associate with any 
other state boxing commissions, or athletic or sanctioning authority. 


History. SOule0, de 1S 2O0Ul ch, wo2, § 1: 2012.ch. 
Acts 2015, ch. 351, § 3. 1098, §§ 1-13; 2013, ch. 498, § 1), concerning 
Compiler’s Notes. the Tennessee athletic commission act of 2008, 


Former Chapter, §§ 68-115-101 — 68-115- was repealed and reenacted by Acts 2015, ch. 
501 (Acts 2008, ch. 1149, § 2; 2009, ch. 598, 351, §§ 3-20, effective January 1, 2016. This 
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section was repealed and reenacted without Effective Dates. 
change. Acts 2015, ch. 351, § 21. January 1, 2016. 


68-115-203. Power and duties of commission. 


(a) Except as provided in § 68-115-302 concerning wrestling contests, the 
commission shall have discretion, authority, management, regulation and 
control of all.professional contests and pro-am competitions held, conducted or 
given within this state, the powers and duties specified in this chapter and all 
other powers necessary and proper to enable the commission to execute fully 
and effectively all of the purposes, duties and policies of this chapter. Any 
provision of this chapter or rule of the commission applicable to professional 
contests and to combatants, promoters, managers, matchmakers, seconds, 
ringside physicians and any other ring official participating in professional 
contests shall apply to professional contests conducted as part of a pro-am 
competition and participants in such contests. 

(b) The commission or the executive director shall have the authority to 
employ, as necessary, designated individuals, as part-time state employees for 
purposes of title 8, chapter 42, part 1, who are qualified to assist ring officials 
and commission members in the regulation of professional contests. Such state 
employees shall be classified as executive service employees. 

(c) The commission may review, with a promoter, all ring officials employed 
for a professional contest; and the promoter may submit a list of recommended 
ring officials for consideration by the commission. 


History. 1098, §§ 1-13; 2013, ch. 498, § 1), concerning 

Acts 2015, ch. 351, §§ 11, 19. the Tennessee athletic commission act of 2008, 

hey? was repealed and reenacted by Acts 2015, ch. 
Compiler’s Notes. 351, §§ 3-20, effective January 1, 2016. 


Former Chapter, §§ 68-115-101 — 68-115- 
501 (Acts 2008, ch. 1149, § 2; 2009, ch. 598, Effective Dates. 
§§ 1-9, 11, 13: 2011, ch. 652, 9 1; 20ag cn! Acts 2015, ch. 351, § 21. January 1, 2016. 


68-115-204. Professional contest of unarmed combat — License appli- 
cations — Fees — Bond. 


(a) All combatants of professional unarmed combat contests, promoters, 
managers, matchmakers, seconds, ringside physicians and any other ring 
official shall be licensed by the commission. No person shall participate, 
directly or indirectly, in any professional contest of unarmed combat unless the 
person has first applied for and received a license from the commission. 

(b) The commission shall establish license fees for professional combatants, 
promoters, managers, matchmakers, seconds, ringside physicians and any 
other ring official who shall be licensed by the commission in regulated 
unarmed combat contests and shall have the authority to establish any fees 
deemed necessary for professional contests held within this state. Failure to 
pay the fees shall be cause for denial of the application. 

(c) License applications shall be in writing on forms prescribed by the 
commission and shall correctly identify the applicant. Licenses shall be valid 
for two (2) years from the date of issuance. Applicants for the license shall pay 
a biennial license fee to be fixed by the commission on a uniform scale and a 
fifty-dollar nonrefundable application fee. 
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(d) The commission may deny an application for a license. 

(e) Before any promoter’s license is granted, the applicant shall file a bond 
in an amount fixed by the commission, but not less than twenty-five thousand 
dollars ($25,000), executed by the applicant as principal, and by a corporation 
qualified under the laws of this state as surety, payable to this state, and 
conditioned upon the faithful performance by the applicant of this chapter. 

(f) A person who has failed to pay any reportable fee or tax due the 
commission shall not be issued a promoter’s license or have a promoter’s 
license renewed. This subsection (f) shall also apply to a corporation, limited 
liability company or a partnership for which the person was an officer, 
managing member or member. 

(g) This section shall not apply to amateur sanctioning organizations or 
amateur combatants. 


History. 1098, §§ 1-13; 2013, ch. 498, § 1), concerning 

Acts 2015, ch. 351, § 12. the Tennessee athletic commission act of 2008, 

Sun was repealed and reenacted by Acts 2015, ch. 
Compiler’s Notes. 351, §§ 3-20, effective January 1, 2016. 


Former Chapter, §§ 68-115-101 — 68-115- 
501 (Acts 2008, ch. 1149, § 2; 2009, ch. 598, Effective Dates. 
Se -O oll elo, 2UrlLiCeh,5502,) 91> 2012) cen. Acts 2015, ch. 351, § 21. January 1, 2016. 


68-115-205. Establishment of permit application and fee — Sufficiency 
of bond. 


(a) The commission shall establish a permit application and accompanying 
permit fee to be charged to promoters of all professional contests of unarmed 
combat in this state. Failure to pay the permit fee shall be cause for denial of 
the application. If the commission determines that the bond filed by the 
promoter pursuant to § 68-115-204 is inadequate for the permit being sought, 
it may require the promoter to file additional security in an amount and form 
fixed by the commission prior to the issuance of the permit. 

(b) Every promoter of a professional contest or amateur event of unarmed 
combat shall obtain a permit from the commission for each contest or event not 
less than thirty (30) days prior to the date a promoter stages a contest or event, 
unless some shorter time period is authorized by the commissioner or execu- 
tive director. 

(c) As provided by § 68-115-213, upon the adoption of rules, the commission 
may establish an application and accompanying permit fee to be charged to 
promoters of amateur events of unarmed combat in this state. 


History. 1098, §§ 1-13; 2013, ch. 498, § 1), concerning 

Acts 2015, ch. 351, §§ 19, 20. the Tennessee athletic commission act of 2008, 

oul was repealed and reenacted by Acts 2015, ch. 
Compiler’s Notes. 351, §§ 3-20, effective January 1, 2016. 


Former Chapter, §§ 68-115-101 — 68-115- 
501 (Acts 2008, ch. 1149, § 2; 2009, ch. 598, Effective Dates. 
Sea lOeill i tas- 2011 Achs352,)-8>.1:),20125 (ch, Acts 2015, ch. 351, § 21. January 1, 2016. 
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68-115-206. Qualifications of combatant — Issuance of license — Re- 
quirements — Denial — Appeal. [Effective until October 1, 
2021. See the version effective on October 1, 2021.] 


(a) The executive director shall have the authority to examine the profes- 
sional combatant’s record, experience, skill and physical condition pursuant to 
the powers granted to it in this chapter, and may deny the issuance of a license 
if, in the executive director’s opinion, the combatant’s record, experience, skill 
and physical condition indicate the combatant is unqualified to participate in 
professional contests of unarmed combat. The applicant may appeal the 
executive director’s decision to deny the issuance of a license to the commis- 
sion. The appeal shall be heard in a timely manner. 

(b)(1) All combatants applying for a license under this chapter shall be 

required to submit, upon application, proof that a medical examination has 

been performed and that blood tésts have been taken for infectious diseases 
or for any other purpose required by the commission within thirty (30) days 
of applying for a license or the renewal of a license. 

(2) Professional combatants who are thirty-five (35) years of age or older 
shall, in addition to the requirements of subdivision (b)(1), have a neurologi- 
cal examination and submit a medical report within thirty (30) days of 
applying for a license or renewal of a license. 

(3) Professional combatants shall meet all medical requirements as 
prescribed by this section. The commission or executive director may deny 
any application based on the results of the examinations or may request 
additional medical examinations as deemed necessary. 

(c) An application for a license constitutes a request for a determination of 
the applicant’s general suitability, character, integrity and ability to partici- 
pate or engage in or be associated with contests of unarmed combat. The 
burden of proof is on the applicant to establish to the satisfaction of the 
commission or executive director that the applicant is qualified to receive a 
license. By filing an application with the commission, an applicant accepts the 
risk of adverse public notice, embarrassment, criticism, financial loss or other 
action with respect to the applicant’s application, and expressly waives any 
claim for damages as a result of such adverse public notice, embarrassment, 
criticism, or financial loss. Any written or oral statement that is made by a 
member of the commission, executive director or any witness testifying under 
oath that is relevant to the application and investigation of the applicant is 
privileged and does not impose liability for defamation or constitute a ground 
for recovery in a civil action. 

(d) The commission may require a criminal history records check to be 
conducted by the Tennessee bureau of investigation on applicants for licenses. 
The commission may require the applicant or licensee to submit a social 
security number and a complete set of fingerprints as part of the records check. 
The Tennessee bureau of investigation may conduct a criminal history records 
check of any applicant or licensee, including those records maintained by the 
federal bureau of investigation. The cost of the records check by the Tennessee 
bureau of investigation or the federal bureau of investigation, as appropriate, 
shall be paid by the person being investigated. 
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History. was repealed and reenacted by Acts 2015, ch. 
Acts 2015, ch. 351, § 19. 351, §§ 3-20, effective January 1, 2016. 
Compiler’s Notes. Effective Dates. 


Former Chapter, §§ 68-115-101 — 68-115- Acts 2015, ch. 351, § 21. January 1, 2016. 
501 (Acts 2008, ch. 1149, § 2; 2009, ch. 598, 
§§ 1-9, 11, 18; 2011, ch. 352, § 1; 2012, ch. Cross-References. 
1098, §§ 1-13; 2013, ch. 498, § 1), concerning Confidentiality of public records, § 10-7-504. 
the Tennessee athletic commission act of 2008, 


68-115-206. Qualifications of combatant — Issuance of license — Re- 
quirements — Denial — Appeal. [Effective on October 1, 
2021. See the version effective until October 1, 2021.] 


(a) The executive director shall have the authority to examine the professional 
combatant’s record, experience, skill and physical condition pursuant to the 
powers granted to it in this chapter, and may deny the issuance of a license if, 
in the executive director’s opinion, the combatant’s record, experience, skill and 
physical condition indicate the combatant is unqualified to participate in 
professional contests of unarmed combat. The applicant may appeal the 
executive director’s decision to deny the issuance of a license to the commission. 
The appeal shall be heard in a timely manner. 

(b)(1) All combatants applying for a license under this chapter shall be 

required to submit, upon application, proof that a medical examination has 

been performed and that blood tests have been taken for infectious diseases or 
for any other purpose required by the commission within ninety (90) days of 
applying for a license or the renewal of a license. 

(2) Professional combatants who are thirty-five (35) years of age or older 
shall, in addition to the requirements of subdivision (b)(1), have a neurologi- 
cal examination and submit a medical report within thirty (30) days of 
applying for a license or renewal of a license. 

(3) Professional combatants shall meet all medical requirements as pre- 
scribed by this section. The commission or executive director may deny any 
application based on the results of the examinations or may request addi- 
tional medical examinations as deemed necessary. 

(c) An application for a license constitutes a request for a determination of 
the applicant’s general suitability, character, integrity and ability to participate 
or engage in or be associated with contests of unarmed combat. The burden of 
proof is on the applicant to establish to the satisfaction of the commission or 
executive director that the applicant is qualified to receive a license. By filing an 
application with the commission, an applicant accepts the risk of adverse public 
notice, embarrassment, criticism, financial loss or other action with respect to 
the applicant’s application, and expressly waives any claim for damages as a 
result of such adverse public notice, embarrassment, criticism, or financial loss. 
Any written or oral statement that is made by a member of the commission, 
executive director or any witness testifying under oath that is relevant to the 
application and investigation of the applicant is privileged and does not impose 
liability for defamation or constitute a ground for recovery in a civil action. 

(d) The commission may require a criminal history records check to be 
conducted by the Tennessee bureau of investigation on applicants for licenses. 
The commission may require the applicant or licensee to submit a social 
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security number and a complete set of fingerprints as part of the records check. 
The Tennessee bureau of investigation may conduct a criminal history records 
check of any applicant or licensee, including those records maintained by the 
federal bureau of investigation. The cost of the records check by the Tennessee 
bureau of investigation or the federal bureau of investigation, as appropriate, 
shall be paid by the person being investigated. 


> 


History. Effective Dates. 
Acts 2015, ch. 351, § 19; 2021, ch. 549, § 39. Acts 2015, ch. 351, § 21. January 1, 2016. 
fix As Acts 2021, ch. 549, § 40. October 1, 2021; 
Compiler’s Notes. 


Former Chapter, §§ 68-115-101 — 68-115- provided that for the purposes of rulemaking, 


501 (Acts 2008, ch. 1149, § 2; 2009, ch. 598, — the act took effect May 26, 2021. 
8§ -1-9: bd 13342011, ch:-352..$ Ay 2012. "eh, 
1098, §§ 1-13; 2013, ch. 498, § 1), concerning 
the Tennessee athletic commission act of 2008, 
was repealed and reenacted by Acts 2015, ch. 
351, §§ 3-20, effective January 1, 2016. 


Amendments. 
The 2021 amendment substituted “ninety 
(90)” for “thirty (30)” in (b)(1). 


Cross-References. 
Confidentiality of public records, § 10-7-504. 


68-115-207. Confidentiality of information — Disclosure — Notice. 


(a) Except as otherwise provided in subsection (b), the commission and the 
executive director shall keep confidential: 

(1) Any information, including, but not limited to, an applicant’s social 
security number, that the commission or the executive director receives 
concerning an applicant for the issuance of a license pursuant to this chapter 
that is declared confidential by law and that is provided to the commission 
by the applicant, another governmental entity or the Association of Boxing 
Commissions; 

(2) Any information contained in an applicant’s medical records, if the 
information is not relevant to the commission in determining whether to 
erant a license to the applicant; 

(3) Any information relating to the financial records of an applicant or 
licensee; and 

(4) Any information required to be disclosed to the commission and kept 
confidential pursuant to federal law. 

(b) The commission shall reveal the information set forth in subsection (a): 

(1) Upon the lawful order of a court of competent jurisdiction; 

(2) To any person, upon the request of the person who is the subject of the 
information; and 

(3) In the course of the necessary administration of this chapter. 

(c) A person seeking an order of a court of competent jurisdiction for the 
disclosure of information described in subsection (a) shall submit a motion in 
writing to the court requesting the information. At least ten (10) days prior to 
submitting the motion, the person shall provide notice to the commission, the 
attorney general and reporter and all persons who may be affected by the 
disclosure of the information. The notice shall: 

(1) Include, without limitation, a copy of the motion and all documents in 
support of the motion that are to be filed with the court; and 
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(2) Be delivered in person or by certified mail to the last known address of 
each person to whom notice shall be provided. 


History. was repealed and reenacted by Acts 2015, ch. 
Acts 2015, ch. 351, § 19. 351, §§ 3-20, effective January 1, 2016. 
Compiler’s Notes. Effective Dates. 


Former Chapter, §§ 68-115-101 — 68-115- Acts 2015, ch. 351, § 21. January 1, 2016. 
501 (Acts 2008, ch. 1149, § 2; 2009, ch. 598, 
§§ 1-9, 11, 13; 2011, ch. 352, § 1; 2012, ch. Cross-References. 
1098, §§ 1-18; 2013, ch. 498, § 1), concerning Confidentiality of public records, § 10-7-504. 
the Tennessee athletic commission act of 2008, 


68-115-208. Gross receipt tax — Preliminary and final report on ticket 
sales — Complimentary tickets — Violations and penalties 
— Book and records. 


(a)(1) Every promoter shall pay professional contest fees and taxes due for 

professional contests of: 

(A) Four percent (4%) of the total gross receipts from admission fees to 
the live professional contest of unarmed combat or five hundred dollars 
($500), whichever is greater, exclusive of any federal tax or tax imposed by 
any political subdivision of this state; and 

(B) Three percent (3%) of the first one million dollars ($1,000,000), and 
one percent (1%) of the next two million dollars ($2,000,000), of the total 
gross receipts from the sale, lease or other exploitation of broadcasting, 
television and motion picture rights for that contest without any deduc- 
tions for commissions, brokerage fees, distribution fees, advertising, 
combatants’ purses or any other expenses or charges. 

(2) In addition, if a pro-am competition or an amateur event is broad- 
casted or televised, such event shall be subject to, and the promoter shall 
pay, the same percentage of gross receipts as are required pursuant to 
subdivision (a)(1)(A) for professional contests and the percentage of total 
gross receipts required pursuant to subdivision (a)(1)(B) for professional 
contests related to broadcasting, television and motion picture rights. 
(b)(1) At show settlement, the promoter and venue personnel shall sign off on 
and submit to a commission member or the executive director, on a form 
prescribed by the commission, a preliminary report on ticket sales. 

(2) The promoter shall pay to the commission the four percent (4%) 
reportable gross receipts tax described in subsection (a) based upon the 
preliminary report at show settlement, during which time moneys are paid 
to the promoter from the contracted venue, or no later than ten (10) days 
from the date of the contest. If any additional tax is required to be paid 
pursuant to this section, the tax shall be paid within thirty (30) days from 
the date of the contest. 

(c) The promoter shall pay to the commission the fees for the rights 
described in subdivision (a)(2) no later than thirty (30) days from the date of 
the contest. 

(d) A promoter shall not issue complimentary tickets for more than two 
percent (2%) of the seats in the house, equally distributed between or among 
the price categories for which complimentary tickets are issued without the 
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commission’s written authorization. The commission shall not consider com- 
plimentary tickets that it authorizes pursuant to this section to constitute part 
of the total gross receipts from admission fees. 

(e) Every promoter shall, within thirty (30) days after the completion of any 
professional contest for which an admission fee is charged and received, 
furnish to the commission a final verified written report showing: 

(1) The-number of tickets sold or issued for the professional contest; 
(2) The amount of: 

(A) Gross receipts from admission fees without any deductions for 
commissions, brokerage fees, distribution fees, advertising, combatants’ 
purses or any other expenses or charges; and 

(B) Broadcasting fees derived from the sale, lease or other exploitation 
of broadcasting, motion picture and television rights of the professional 

_contest, without any deductions for commissions, brokerage fees, distri- 
bution fees, advertising, combatants’ purses or any other expenses or 
charges; and 
(3) Any other reports requested by the commission. 

(f) When any person fails to make any report and pay the full amount of the 
reportable tax or fee required by this chapter, there shall be imposed a specific 
penalty to be added to the tax or fee in the amount of five percent (5%) of the 
tax or fee if the failure is for not more than thirty (30) days, with an additional 
five percent (5%) for each additional thirty (30) days or fraction of thirty (30) 
days, during which the failure continues, not to exceed twenty-five percent 
(25%) in the aggregate. In the case of a false or fraudulent report, or in the case 
where no report has been filed and there exists a willful intent to defraud the 
state of the tax or fee due under this chapter, a specific penalty of one hundred 
percent (100%) of the tax or fee may be due. 

(g) Every person required to pay a tax or fee pursuant to this chapter shall 
keep and preserve records showing the amount of the person’s reportable gross 
receipts taxable and broadcast fees pursuant to this chapter and such other 
books of account as may be necessary to determine the amount of tax or fee 
pursuant to this chapter, and all such books and records shall be open to 
inspection at all reasonable hours to the commission. All such books and 
records shall be maintained by the taxpayer for a period of three (3) years. 


History. 1098, §§ 1-13; 2013, ch. 498, § 1), concerning 

Acts 2015, ch. 351, § 19. the Tennessee athletic commission act of 2008, 

y was repealed and reenacted by Acts 2015, ch. 
Compiler’s Notes. 


351, §§ 3-20, effective J 1, 2016. 
Former Chapter, §§ 68-115-101 — 68-115- 1195 oe eer aw or Roe aa 
501 (Acts 2008, ch. 1149, § 2; 2009, ch. 598, Effective Dates. 
§§ 1-9, 11, 13; 2011, ch. 352, § 1; 2012, ch. _ Acts 2015, ch. 351, § 21. January 1, 2016. 


68-115-209. Suspension or revocation of license. 


(a) The commission may, in accordance with the Uniform Administrative 
Procedures Act, compiled in title 4, chapter 5, suspend or revoke the license of 
any person issued pursuant to this chapter who: 

(1) Enters into a contract for a professional contest of unarmed combat in 
bad faith; 
(2) Participates in any sham or fake professional contest of unarmed 
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combat; 


68-115-210 


(3) Participates in a professional contest of unarmed combat pursuant to 
a collusive understanding or agreement in which the combatant competes in 
or terminates the professional contest in a manner that is not based upon 


honest competition; 


(4) Is found to have failed to give the combatant’s best efforts, a failure to 
compete honestly or a failure to give an honest exhibition of the combatant’s 
skills in a professional contest of unarmed combat; 

(5) Is found by the commission to have committed an act or conduct that 
is detrimental to a professional contest of unarmed combat, including, but 
not limited to, any foul or unsportsmanlike conduct in connection with a 
professional contest of unarmed combat; 

(6) Fails to comply with any limitation, restriction or condition placed on 


the professional combatant’s license; 


(7) Is determined to have used performance enhancing drugs or violated 
any provision of the World Anti-Doping Agency guidelines regulating 


substances; 


(8) Engages in fraud or deceit in obtaining a license under this chapter; 
(9) Is physically or mentally incapable; 
(10) Has violated this chapter, any rule duly promulgated under this 
chapter or any lawful order of the commission; or 
(11) Has had the person’s license revoked or suspended by any other 
authority, or has surrendered such license to the other authority, that 
regulates unarmed combat or its equivalent. 
(b) The commission may also refuse to issue a license to an applicant who 
has been found by the commission to have committed any of the acts described 
in subsection (a) in this state or in any other jurisdiction. 


History. 
Acts 2015, ch. 351, § 3. 


Compiler’s Notes. 

Former Chapter, §§ 68-115-101 — 68-115- 
501 (Acts 2008, ch. 1149, § 2; 2009, ch. 598, 
Soh Oe Lhe igen 20 td echt 29 9152201220 ch. 
1098, §§ 1-13; 2018, ch. 498, § 1), concerning 


the Tennessee athletic commission act of 2008, 
was repealed and reenacted by Acts 2015, ch. 
351, §§ 3-20, effective January 1, 2016. This 
section was repealed and reenacted without 
change. 


Effective Dates. 
Acts 2015, ch. 351, § 21. January 1, 2016. 


68-115-210. Assignment of ring officials — Payment and fees. 


The commission or executive director shall assign all ring officials for a 
professional contest of unarmed combat. Every promoter of a professional 
contest shall pay for services rendered by the ring officials and any other fees 
for services provided pursuant to this chapter. 


History. 
Acts 2015, ch. 351, § 19. 


Compiler’s Notes. 

Former Chapter, §§ 68-115-101 — 68-115- 
501 (Acts 2008, ch. 1149, § 2; 2009, ch. 598, 
Goede 1 13201 che so. )8. be 2012 2 ch. 


1098, §§ 1-13; 2013, ch. 498, § 1), concerning 
the Tennessee athletic commission act of 2008, 
was repealed and reenacted by Acts 2015, ch. 
351, §§ 3-20, effective January 1, 2016. 


Effective Dates. 
Acts 2015, ch. 351, § 21. January 1, 2016. 
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68-115-211. Proof of medical insurance coverage. 


Every promoter of a professional contest of unarmed combat shall provide 
proof of medical insurance coverage for medical, surgical, and hospital care to 
cover injuries sustained by a combatant while engaged in professional contests 
of unarmed combat, in an amount to be set by rule, as promulgated by the 
commission. 


> 


History. 1098, §§ 1-18; 2013, ch. 498, § 1), concerning 

Acts 2015, ch. 351, § 138. the Tennessee athletic commission act of 2008, 

erect was repealed and reenacted by Acts 2015, ch. 
Compiler’s Notes. 351, §§ 3-20, effective January 1, 2016. 


Former Chapter, §§ 68-115-101 — 68-115- - 
501 (Acts 2008, ch. 1149, § 2; 2009, ch. 598, Effective Dates. 
§§ 1-9, 11, 237 202 chiis52n8 1) 2002)cm Acts 2015, ch. 351, § 21. January 1, 2016. 


68-115-212. Withholding of purse or other amount payable to combat- 
ant, manager or second. 


(a) The commission, its executive director or any other employee authorized 
by the commission may order the promoter to withhold any part of a purse or 
other money belonging or payable to any professional combatant, or any 
manager or second, if, in the judgment of the commission, executive director or 
other employee: 

(1) The combatant is not or has not competed honestly or to the best of the 
combatant’s skill and ability or the combatant otherwise is in violation of 
any rules adopted by the commission or any of the provisions of this chapter, 
including, but not limited to, § 68-115-209; or 

(2) The manager or second violates any rules promulgated by the com- 
mission or any of the provisions of this chapter, including, but not limited to, 
§ 68-115-209. 

(b) Upon the withholding of any part of a purse or other money pursuant to 
this section, the commission shall immediately schedule a hearing on the 
matter, and provide adequate notice to all interested parties prior to the 
hearing. 

(c) If it is determined that a licensee is not entitled to any part of the 
licensee’s share of the purse or other money, the promoter shall pay the money 
over to the commission. Subject to subsection (d), all money received by the 
executive director or the commission shall be paid into the athletic commission 
account pursuant to § 68-115-107. 

(d) Money turned over to the commission pending final action in any matter 
shall be credited to the athletic commission’s agency account and shall remain 
in the account until the commission orders its disposition in accordance with 
the final action taken. 

(e)(1) Unless otherwise stipulated by the promoter and professional combat- 

ant by contract, the combatant shall be paid the purse at the conclusion of 

the professional contest. 

(2) All contracts entered into between a combatant and a promoter shall 
include a provision that entitles the combatant, upon obtaining a favorable 
judgment by a court, to recover all costs, prejudgment interests and attorney 
fees, the right to which shall not be waived in any such contract. 
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History. 1098, §§ 1-18; 2013, ch. 498, § 1), concerning 

Acts 2015, ch. 351, §§ 19, 20. the Tennessee athletic commission act of 2008, 

aoe was repealed and reenacted by Acts 2015, ch. 
Compiler’s Notes. 


351 3-20, effective J 1, 2016. 
Former Chapter, §§ 68-115-101 — 68-115- Pe oe 
501 (Acts 2008, ch. 1149, § 2; 2009, ch. 598, Effective Dates. 
§§ 1-9, 11, 13;' 2011;' ch. 852, § 1; 2012) ch. Acts 2015, ch. 351, § 21. January 1, 2016. 


68-115-213. Amateur events of unarmed combat — Permit and regis- 
tration — Rules — Pro-am competitions. 


(a) Except for amateur events exempted from this chapter pursuant to part 
3, the commission is authorized to require promoters of amateur events of 
unarmed combat to obtain a permit prior to conducting the events. If the 
permit is required, the commission shall adopt rules in accordance with the 
Uniform Administrative Procedures Act, compiled in title 4, chapter 5, that 
prescribe, without limitation, the requirements and fees for obtaining the 
permit. 

(b) Except for combatants participating in amateur events exempted from 
this chapter pursuant to part 3 of this chapter, an amateur combatant may not 
take part in an amateur event of unarmed combat unless the event is 
sanctioned by and the amateur is registered with an amateur sanctioning 
organization recognized and approved by the commission. 

(c) The commission may require an approved sanctioning organization that 
participates in amateur events of unarmed combat in this state to register with 
the commission before it participates, directly or indirectly, in any amateur 
event of unarmed combat. If the registration is required, the commission shall 
adopt rules in accordance with the Uniform Administrative Procedures Act 
that prescribe, without limitation, the requirements and fees for obtaining the 
registration. 

(d) Notwithstanding subsections (a)-(c), the commission shall be the sole 
regulatory authority for pro-am competitions. Any amateur who participates in 
an event that is conducted as part of a pro-am competition shall be subject to 
the jurisdiction of the commission and is required to obtain an amateur license 
issued by the commission. In accordance with § 68-115-201(a), the commission 
shall promulgate rules relative to amateur events conducted as part of a 
pro-am competition and amateur participants in such events, including but not 
limited to physical examinations. 


History. 1098, §§ 1-13; 2013, ch. 498, § 1), concerning 

Acts 201, ch.sol, §' 20. the Tennessee athletic commission act of 2008, 

ia:>) was repealed and reenacted by Acts 2015, ch. 
Compiler’s Notes. 351, §§ 3-20, effective January 1, 2016. 


Former Chapter, §§ 68-115-101 — 68-115- 
501 (Acts 2008, ch. 1149, § 2; 2009, ch. 598, Effective Dates. 
sonl-O siete) 2Olt ch. SoZ, 915-2012. eh, Acts 2015, ch. 351, § 21. January 1, 2016. 


68-115-214. Obligations of promoter — Confidentiality of contracts. 


(a) A promoter shall, at least seventy-two (72) hours before a professional 
contest of unarmed combat, file with the commission’s executive director a copy 
of all contracts entered into for the sale, lease or other exploitation of 
broadcasting, television and motion picture rights for the professional contest. 
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(b) The promoter shall keep detailed records of the accounts and other 
documents related to the promoter’s receipts from the sale, lease or other 
exploitation on the broadcasting, television and motion picture rights for a 
professional contest, and the commission or any state agency may inspect 
these accounts and documents at any time to determine the amount of the total 
gross receipts received by the promoter from the broadcasting, television and 
motion picture rights. 

(c) Each contract filed with the commission pursuant to this section is 
confidential and is not a public record, and shall not be disclosed except as 
provided in § 68-115-207(b). 


History. was repealed and reenacted by Acts 2015, ch. 
Acts 2015, ch. 351, § 19. 351, §§ 3-20, effective January 1, 2016. 
Compiler’s Notes. Effective Dates. 


Former Chapter, §§ 68-115-101 — 68-115- Acts 2015, ch. 351, § 21. January 1, 2016. 
501 (Acts 2008, ch. 1149, § 2; 2009, ch. 598, 
§§ 1-9, 11, 13; 2011, ch. 352, § 1; 2012, ch. Cross-References. 
1098, §§ 1-13; 2013, ch. 498, § 1), concerning Confidentiality of public records, § 10-7-504. 
the Tennessee athletic commission act of 2008, 


68-115-215. Designation of working area at ringside. 


Each venue shall provide, at all professional contests, a designated working 
area at ringside in which commission members and ring officials shall carry 
out their official duties. 


History. the Tennessee athletic commission act of 2008, 

Acts 2015, ch. 351, § 3. was repealed and reenacted by Acts 2015, ch. 
351, §§ 3-20, effective January 1, 2016. This 
section was repealed and reenacted without 
change. 


Compiler’s Notes. 

Former Chapter, §§ 68-115-101 — 68-115- 
501 (Acts 2008, ch. 1149, § 2; 2009, ch. 598, 
§§ 1-9, 11, 18; 2011, ch. 352, § 1; 2012, ch. Effective Dates. 

1098, §§ 1-13; 2018, ch. 498, § 1), concerning Acts 2015, ch. 351, § 21. January 1, 2016. 


68-115-216. Disciplinary actions — Cost of proceedings. 


(a) If disciplinary action is taken against a person by the commission 
pursuant to this chapter based on the conduct of the person that either directly 
or indirectly relates to a professional contest of unarmed combat or pro-am 
competition, the commission may, in lieu of or in addition to revoking or 
suspending a license or permit issued to the person, impose a penalty not to 
exceed two hundred fifty thousand dollars ($250,000). 

(b) If disciplinary action is taken against a person pursuant to this chapter, 
the commission may require the person against whom the action is taken to 
pay the costs of the proceeding, including investigative costs and attorney’s 
fees. 

(c) If a complaint is made against a person pursuant to this chapter, the 
complaint shall be made on a commission-prescribed form. The form shall be 
submitted to the executive director, who shall then present the complaint to 
the commission to: 

(1) Determine if the complaint warrants further review; or 
(2) Take action against the person based on the complaint. 
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History. 
Acts 2015, ch. 351, § 19. 


Compiler’s Notes. 

Former Chapter, §§ 68-115-101 — 68-115- 
501 (Acts 2008, ch. 1149, § 2; 2009, ch. 598, 
8§ 1-9, 11, 18; 2011, ch. 352, $1; 2012, ch. 


68-115-219 


1098, §§ 1-13; 2013, ch. 498, § 1), concerning 
the Tennessee athletic commission act of 2008, 
was repealed and reenacted by Acts 2015, ch. 
351, §§ 3-20, effective January 1, 2016. 


Effective Dates. 
Acts 2015, ch. 351, § 21. January 1, 2016. 


68-115-217. Reinstatement of license. 


The commission may reinstate a revoked license upon receipt of an applica- 
tion and the payment of a penalty prescribed by the commission, not to exceed 
two hundred fifty thousand dollars ($250,000). 


History. 
Acts 2015, ch. 351, § 3. 


Compiler’s Notes. 

Former Chapter, §§ 68-115-101 — 68-115- 
501 (Acts 2008, ch. 1149, § 2; 2009, ch. 598, 
SSeboOy4), 13;4 201 eche362. 9 4: 2012) ch: 
1098, §§ 1-13; 2013, ch. 498, § 1), concerning 


68-115-218. Violation of chapter. 


the Tennessee athletic commission act of 2008, 
was repealed and reenacted by Acts 2015, ch. 
351, §§ 3-20, effective January 1, 2016. This 
section was repealed and reenacted without 
change. 


Effective Dates. 
Acts 2015, ch. 351, § 21. January 1, 2016. 


A violation of this chapter is a Class A misdemeanor. 


History. 
Acts 2015, ch. 351, § 3. 


Compiler’s Notes. 

Former Chapter, §§ 68-115-101 — 68-115- 
501 (Acts 2008, ch. 1149, § 2; 2009, ch. 598, 
§$$5 i+9,. 1b, 13; 2011, 0h. 5352, $ic132012;) ch. 
1098, §§ 1-13; 2013, ch. 498, § 1), concerning 
the Tennessee athletic commission act of 2008, 
was repealed and reenacted by Acts 2015, ch. 


351, §§ 3-20, effective January 1, 2016. This 
section was repealed and reenacted without 
change. 


Effective Dates. 
Acts 2015, ch. 351, § 21. January 1, 2016. 


Cross-References. 
Penalty for Class A misdemeanor, § 40-35- 
111. 


68-115-219. Authorization of international qualifying events for kick- 
boxing — Promulgation of rules. 


(a) Notwithstanding any provision of this chapter to the contrary, the 
commission may authorize international qualifying events for kickboxing to 
occur in this state if the events meet the standards required for such events 
by the World Association of Kickboxing Organizations or any subsequent 
entity recognized as the official kickboxing governing body by the Interna- 


tional World Games Association. 


(b) Pursuant to § 68-115-201, the commission shall promulgate rules to 


effectuate this section. 


History. 
Acts 2018, ch. 1002, § 1. 


Effective Dates. 
Acts 2018, ch. 1002, § 2. May 21, 2018. 
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PART 3 
APPLICABILITY 


68-115-301. Specified amateur event of unarmed combat. 


This chapter shall not apply to any amateur event of unarmed combat 
conducted by or participated in exclusively by any school, college or university 
or by any association or organization of a school, college or university, when 
each amateur in the event is a bona fide student in the school, college or 


university. 


History. 
Acts 2015, ch. 351, § 14. 


Compiler’s Notes. 

Former Chapter, §§ 68-115-101 — 68-115- 
501 (Acts 2008, ch. 1149, § 2; 2009, ch. 598, 
S$)1-9. 0 11 Lidge Olle chesb2 ese beer ack. 


1098, §§ 1-138; 2013, ch. 498, § 1), concerning 
the Tennessee athletic commission act of 2008, 
was repealed and reenacted by Acts 2015, ch. 
351, §§ 3-20, effective January 1, 2016. 


Effective Dates. 
Acts 2015, ch. 351, § 21. January 1, 2016. 


68-115-302. Specified amateur and professional wrestling events. 


This chapter shall not apply to any amateur wrestling event, including, but 
not limited to, high school and college wrestling. Nor shall this chapter apply 
to any professional wrestling contest or any form of wrestling for entertain- 


ment purposes. 


History. 
Acts 2015, ch. 351, § 3. 


Compiler’s Notes. 

Former Chapter, §§ 68-115-101 — 68-115- 
501 (Acts 2008, ch. 1149, § 2; 2009, ch. 598, 
§8o1-9 "11 13: 2011) che soos be. 2012. ch. 
1098, §§ 1-13; 2013, ch. 498, § 1), concerning 
the Tennessee athletic commission act of 2008, 


was repealed and reenacted by Acts 2015, ch. 
351, §§ 3-20, effective January 1, 2016. This 
section was repealed and reenacted without 
change. 

This section is set out to add “and profes- 
sional” to the section heading. 


Effective Dates. 
Acts 2015, ch. 351, § 21. January 1, 2016. 


PART 4 
PHYSICAL EXAMINATIONS 


68-115-401. Presence and duty of designated member of commission. 


The executive director of the commission, a member of the commission, 
qualified medical personnel, or the commission’s designee shall be present at 
all weigh-ins, pre-contest physical examinations, and professional contests, 
and shall ensure that the rules are strictly enforced. 


History. 
Acts 2015, ch. 351, § 15. 


1098, §§ 1-13; 20138, ch. 498, § 1), concerning 
the Tennessee athletic commission act of 2008, 
was repealed and reenacted by Acts 2015, ch. 
351, §§ 3-20, effective January 1, 2016. 


Effective Dates. 
Acts 2015, ch. 351, § 21. January 1, 2016. 


Compiler’s Notes. 

Former Chapter, §§ 68-115-101 — 68-115- 
501 (Acts 2008, ch. 1149, § 2; 2009, ch. 598, 
881-9. Is 13: 2011 eh gag, Sods 20h 2e/ch. 
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68-115-404 


68-115-402. Combatant to be weighed — Discretion of commission. 


Every combatant in an unarmed combat contest shall be present and 
weighed in at least twenty-four (24) hours prior to, or the day of, the scheduled 
start of the contest at the discretion of the commission. 


History. 
Acts 2015, ch. 351, § 3. 


Compiler’s Notes. 

Former Chapter, §§ 68-115-101 — 68-115- 
501 (Acts 2008, ch. 1149, § 2; 2009, ch. 598, 
ovis, lor 20) eiesos, by 2012, th. 
1098, §§ 1-13; 2018, ch. 498, § 1), concerning 


the Tennessee athletic commission act of 2008, 
was repealed and reenacted by Acts 2015, ch. 
351, §§ 3-20, effective January 1, 2016. This 
section was repealed and reenacted without 
change. 


Effective Dates. 
Acts 2015, ch. 351, § 21. January 1, 2016. 


68-115-403. Pre-contest physical examination — Specified time — Ex- 
penses. 


(a) All professional combatants shall be required to submit to a pre-contest 
physical examination within forty-eight (48) hours of, or the day prior to, the 
scheduled start of the contest. A random urine drug screen to determine the 
use of banned or illegal substances may be required of a combatant, within the 
time specified in this chapter, prior to a contest. 

(b) All physical examinations required pursuant to subsection (a) shall be 
performed by a ringside physician. 

(c) A professional combatant shall be subject to additional blood testing for 
infectious diseases if more than ninety (90) days have elapsed since the 
combatant’s license was issued. 

(d) All expenses incurred pursuant to this section shall be paid by the 
promoter. 


1098, §§ 1-13; 2013, ch. 498, § 1), concerning 
the Tennessee athletic commission act of 2008, 
was repealed and reenacted by Acts 2015, ch. 
351, §§ 3-20, effective January 1, 2016. 


Effective Dates. 
Acts 2015, ch. 351, § 21. January 1, 2016. 


History. 
Acts 2015, ch. 351, § 16. 


Compiler’s Notes. 

Former Chapter, §§ 68-115-101 — 68-115- 
501 (Acts 2008, ch. 1149, § 2; 2009, ch. 598, 
$8 LO iets 20s, ¢h./d52, $1 2012. ch. 


68-115-404. Referees — Ringside physicians — Physical examinations 
— Testing — Emergency medical services and ambulance 
required — Expenses. 


(a) In making round and foul determinations, the referee shall be the sole 
arbiter of the professional contest; however, the ringside physician shall advise 
the referee to terminate or continue the contest based on the physician’s 
observation of the combatant’s physical condition. 

(b) Immediately following the professional contest, the ringside physician 
shall examine both combatants. 

(c) After examining each professional combatant who has lost as a result of 
a technical knockout (TKO) or knockout (KO), the ringside physician may 
require the combatant to undergo a neurological examination. 

(d) If a loss of consciousness has occurred, the professional combatant may 
undergo neurological testing at the determination of the commission and may 
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not be permitted to participate in any professional contest until the test has 
been conducted and the combatant has been determined to be medically fit to 
compete by a neurologist. All neurological reports shall be submitted to the 
commission by the neurologist for its review before the combatant may be 
permitted to compete in a subsequent professional contest. 

(e) The commission may require a drug screen or any other examination to 
be performed or requested immediately following a contest. 

(f)(1) An ambulance or other emergency vehicle shall remain on the premises 

at all times during a professional contest. 

(2) Atwo-member licensed emergency medical team consisting of one (1) 
paramedic shall remain on the premises at all times during a professional 
contest. 

(3) The most direct and unobstructed route to the ambulance or other 
emergency medical vehicle shall be made available for medical officials. 
~ (4) Emergency medical services shall be approved by the chief or the 
director of the local fire department or emergency medical service depart- 
ment or bureau of the city or county having jurisdiction over the professional 
contest. 

(g) All expenses incurred pursuant to this section shall be paid by the 
promoter. 


History. 
Acts 2015, ch. 351, §§ 17, 18. 


Compiler’s Notes. 

Former Chapter, §§ 68-115-101 — 68-115- 
501 (Acts 2008, ch. 1149, § 2; 2009, ch. 598, 
SGudeOrolte Taoe0ll, Ch. gage 1° 2012) en. 


1098, §§ 1-18; 2018, ch. 498, § 1), concerning 
the Tennessee athletic commission act of 2008, 
was repealed and reenacted by Acts 2015, ch. 
351, §§ 3-20, effective January 1, 2016. 


Effective Dates. 
Acts 2015, ch. 351, § 21. January 1, 2016. 


68-115-405. Prohibited acts — Drugs. 


Combatants shall not train or compete under the influence of any illegal 
drug or legal drug used illegally, as recognized by the World Anti-Doping 


Agency. 


History. 
Acts 2015, ch. 351, § 3. 


Compiler’s Notes. 

Former Chapter, §§ 68-115-101 — 68-115- 
501 (Acts 2008, ch. 1149, § 2; 2009, ch. 598, 
$$ ° 1-9, Ti 13)" 2011 ehi "352, 76) 12012.” ch, 
1098, §§ 1-13; 2018, ch. 498, § 1), concerning 


the Tennessee athletic commission act of 2008, 
was repealed and reenacted by Acts 2015, ch. 
351, §§ 3-20, effective January 1, 2016. This 
section was repealed and reenacted without 
change. 


Effective Dates. 
Acts 2015, ch. 351, § 21. January 1, 2016. 


68-115-406. Endangerment of combatant or opponent — Report of 
medications. 


Combatants shall report any and all medication they are taking to the 
ringside physician prior to a professional contest. If the combatant is under the 
influence of alcohol or any stimulant, or is taking any controlled substance or 
other medication, that the ringside physician determines would endanger the 
combatant or the combatant’s opponent, the combatant shall not be allowed to 
compete. 
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History. the Tennessee athletic commission act of 2008, 

Acts 2015, ch. 351, § 3. was repealed and reenacted by Acts 2015, ch. 
351, §§ 3-20, effective January 1, 2016. This 
section was repealed and reenacted without 
change. 


Compiler’s Notes. 

Former Chapter, §§ 68-115-101 — 68-115- 
501 (Acts 2008, ch. 1149, § 2; 2009, ch. 598, 
§§ 1-9, 11, 138; 2011, ch. 352, § 1; 2012, ch. Effective Dates. 

1098, §§ 1-13; 20138, ch. 498, § 1), concerning Acts 2015, ch. 351, § 21. January 1, 2016. 


PART 5 
COMPLIANCE 


68-115-501. Compliance with specified federal act — Membership au- 
thorized — Use of guidelines to promulgate rules. 


(a) This chapter shall be in full compliance with the federal Professional 
Boxing Safety Act of 1996, as amended by the Muhammad Ali Boxing Reform 
Act (15 U.S.C. § 6301 et seq.). 

(b) The Tennessee athletic commission is directed to become a member of 
the Association of Boxing Commissions, with costs associated with the mem- 
bership in the association to be paid out of commission revenue and to use the 
regulatory guidelines adopted by the Association of Boxing Commissions and 
any amendments made to those regulatory guidelines in promulgating rules 
for the regulation of boxing. 

(c) The Tennessee athletic commission is directed to use the Mixed Martial 
Arts Unified Rules as adopted and established in other states and professional 
associations as the regulatory guideline to promulgate rules for the regulation 
of mixed martial arts. 

(d) The Tennessee athletic commission is directed to use as a regulatory 
guideline to promulgate rules those rules recognized by the International 
Kickboxing Federation (IKF), the International Sport Kickboxing Association 
(ISKA) and the World Karate Association (WKA). 


History. the Tennessee athletic commission act of 2008, 

Acts 2015, ch. 351, § 3. was repealed and reenacted by Acts 2015, ch. 
351, §§ 3-20, effective January 1, 2016. This 
section was repealed and reenacted without 
change. 


Compiler’s Notes. 

Former Chapter, §§ 68-115-101 — 68-115- 
501 (Acts 2008, ch. 1149, § 2; 2009, ch. 598, 
§§ 1-9, 11, 13; 2011, ch. 352, § 1; 2012, ch. Effective Dates. 

1098, §§ 1-13; 2013, ch. 498, § 1), concerning Acts 2015, ch. 351, § 21. January 1, 2016. 


CHAPTER 117 
TANNING FACILITY CONTROL ACT OF 1990 


Section 
68-117-104. Requirements. 


68-117-104. Requirements. 


(a) A tanning facility shall: 
(1) Have a trained attendant on duty whenever the facility is open for 
business; 
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(2) Provide each customer with protective eyewear that meets the re- 
quirements of 21 CFR 1040.20(c)(4); 

(3) Not allow a person to use a tanning device if that person does not use 
the protective eyewear; 

(4) Show each customer how to use suitable physical aids, such as 
handrails and markings on the floor, to maintain proper exposure distance 
as recommended by the manufacturer; 

(5) Limit each customer to the maximum exposure time as recommended 
by the manufacturer; and 

(6) Control the interior temperature of a tanning facility so that it does 
not exceed thirty-four degrees centigrade (34° C). 

(b)(1) Each time a person uses a tanning facility or each time a person 
executes or renews a contract to use a tanning facility, the person shall sign 
a-written statement, as set forth*in this chapter, that the person: 

(A) Has read and understood the warnings before using the device; and 

(B) Agrees to use the protective eyewear that the tanning facility 
provides. 

(2) When using a tanning device, a person shall use the protective 
eyewear that the tanning facility provides. 

(3)(A) Except as otherwise provided in subdivision (b)(3)(B), a person 

between sixteen (16) and eighteen (18) years of age shall be accompanied 

by the person’s parent or legal guardian when using a tanning device. The 
accompanying parent or legal guardian must provide photo identification, 
provide proof of guardianship if applicable, and sign a warnings statement 

on a form issued by the department of health that complies with § 68- 

117-106 and states that the legal guardian is giving consent for use of a 

tanning device to the person who is between sixteen (16) and eighteen (18) 

years of age. The department of health shall issue a warning statement 

form that complies with this subdivision (b)(3)(A) on its website. 

(B) A person between sixteen (16) and eighteen (18) years of age who 
has used a tanning device at a tanning facility in compliance with 
subdivision (b)(3)(A) may use a tanning device at that tanning facility 
without the parent or guardian present on a subsequent visit as long as 
the signed statement required by subdivision (b)(3)(A) remains on file with 
the tanning facility. 

(4) A person under sixteen (16) years of age is prohibited from using a 
tanning device at a tanning facility. 

(5) The operator of the tanning facility shall maintain the signed state- 
ments provided for in subdivision (b)(3) for a period of not less than two (2) 
years and shall make them available for inspection upon request. 


History. legal guardian who shall present photo identi- 

Acts 1990, ch. 845, § 1; T.C.A., § 68-54-104; fication and sign the warnings statement pro- 
Acts 2002, ch. 528, §§ 1-5; 2018, ch. 608, § 1. vided for in this chapter, or shall provide the 
Amenanenes tanning facility with a notarized statement 

has AOLe ¢ aedenidanentereunetee hye becas signed by the person’s parent or legal guardian 
(b)(4) which read: “(3) A person between four- 81V128 consent for eae? ofa tanning device and 
teen (14) and eighteen (18) years of age shall stating the relationship with the person who is 
either be accompanied by the person’s parent or Under eighteen (18) years of age, as well as a 
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warning statement as provided for in this chap- 
ter signed by the parent or legal guardian. 
“(4) A person under fourteen (14) years of age 
shall be accompanied by a parent or legal 
guardian when using a tanning device. The 


68-120-101 


ter, as well as sign a statement stating the 
relationship with the child who is under four- 
teen (14) years of age.” and deleted “and the 
notarized statements” preceding “provided for” 
in (b)(5). 


accompanying parent or legal guardian shall 
provide photo identification and shall sign the 
warnings statement provided for in this chap- 


Effective Dates. 
Acts 2018, ch. 608, § 2. April 2, 2018. 


CHAPTER 120 
BUILDING REGULATIONS 


Part 1. General Provisions 


Section 

68-120-101. 
68-120-111. 
68-120-112. 
68-120-118. 


Statewide building construction safety standards — Promulgation — Applicability. 

Smoke alarms. 

Smoke alarms and carbon monoxide alarms in residential buildings. 

Certification of municipal, county or state plumbing inspectors or mechanical 
inspectors. 

Nosing of stairs leading into public entrance of public building. 

Notice of policy of allowing use of restrooms by either biological sex. 


PART 1 
GENERAL PROVISIONS 


68-120-119. 
68-120-120. 


68-120-101. Statewide building construction safety standards — 
Promulgation — Applicability. 


(a) The state fire marshal shall, in accordance with the Uniform Adminis- 
trative Procedures Act, compiled in title 4, chapter 5, promulgate rules 
establishing minimum statewide building construction safety standards. Such 
standards shall be designed to afford a reasonable degree of safety to life and 
property from fire and hazards incident to the design, construction, alteration 
and repair of buildings or structures. The standards: 

(1) Shall include, but not be limited to, provisions relative to structural 
strength and stability; energy efficiency; means of egress; fire resistant 
ratings and requirements; and fire protection equipment and materials; 

(2) May be selected wholly or partially from publications or amended 
versions of publications of nationally recognized agencies or organizations, 
such as the International Code Council, Inc., the National Fire Protection 
Association, Inc., and Underwriters Laboratories, Inc.; 

(3) Shall classify buildings according to types of occupancy and 
construction; 

(4) Shall contain appropriate requirements and specifications for both 
new and existing buildings; 

(5) Shall not discriminate against or in favor of particular construction 
materials or construction techniques; 

(6) Shall, to the extent practicable, be stated in terms of performance 
objectives without prescribing the use of certain methods, designs, tech- 
niques or materials; 

(7) Shall be reasonably compatible with building construction safety 
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standards adopted by local governments in this state; 

(8)(A) Shall not include mandatory sprinkler requirements for one-family 

and two-family dwellings; however, notwithstanding this subdivision 

(a)(8), local governments may adopt more stringent requirements for 

one-family and two-family dwellings; 

(B)(i) If a local government seeks to adopt mandatory sprinkler require- 
ments for one-family and two-family dwellings pursuant to this subdi- 
vision (a)(8), then the local government may only adopt such require- 
ments, by either ordinance or resolution, as appropriate, upon an 
affirmative two-thirds (2%) vote on final reading; provided, that if 
passage of such ordinance or resolution requires two (2) readings, then 
such requirements may only be adopted after reading such ordinance or 
resolution in open session of the legislative body at meetings specially 
called on two (2) different days that are no less than two (2) weeks apart; 
and if passage requires three (3) readings, then the last two (2) readings 
shall occur on two (2) different days that are no less than two (2) weeks 
apart. Mandatory sprinkler requirements shall be voted on in an 
ordinance or resolution separate from any other ordinance or resolution 
addressing building construction safety standards; 

(ii) If a local government seeks to repeal the mandatory sprinkler 
requirements adopted pursuant to this subdivision (a)(8), then the local 
government shall repeal such requirements in the same manner as 
required to adopt such requirements under this subdivision (a)(8); 
provided, that if a local government adopted mandatory sprinkler 
requirements prior to April 27, 2012, then the local government may 
repeal such requirements in the same manner the local government 
adopted the requirements; and 
(C)G)(a) A townhouse shall be considered a separate building with 

independent exterior walls and shall be separated by a two-hour 

fire-resistance-rated wall assembly. A townhouse shall be built accord- 
ing to local and statewide adopted building codes; provided, however, 

a fire sprinkler system shall not be required for a townhouse; 

(6b) Notwithstanding subdivision (a)(8)(C)(i)(a), local governments 
may adopt mandatory sprinkler requirements for townhouses by local 
ordinance through the process for one-family and two-family dwell- 
ings pursuant to this subdivision (a)(8); 

(ii) For purposes of this subdivision (a)(8)(C), “townhouse” means a 
single family dwelling unit constructed in a group of three (3) or more 
attached units that extends from foundation to roof, not more than three 
(3) stories in height, with a separate means of egress, and an open space 
or public way on at least two (2) sides; 

(9) The department shall analyze the cost and effectiveness of sprinkler 
equipment in one-family and two-family dwellings in areas where residen- 
tial sprinklers are in use, including this state and other states deemed 
appropriate by the department, and report the results of the analysis to the 
general assembly on or before May 1, 2010. In conducting the analysis, the 
department shall seek input from nonprofit and business groups or organi- 
zations, including, but not limited to, the Tennessee Fire Chiefs Association 
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and the Home Builders Association of Tennessee; and 
(10)(A) Shall require installation of an approved carbon monoxide alarm, 
as defined in § 68-120-112(a), within ten feet (10’) of each room used for 
sleeping purposes in any construction begun on or after January 1, 2016, 
that: 

(i) Is intended for use as a hotel as defined in § 68-120-112; and 

(ii) Has a fossil-fuel-burning heater or appliance, a fireplace, an 
attached garage, or other feature, fixture, or element that emits carbon 
monoxide as a byproduct of combustion; and 

(B) Shall require that carbon monoxide alarms required pursuant to 
subdivision (a)(10)(A) be wired directly to the building’s power supply with 
secondary battery backup. 

(b)(1)(A) The standards established pursuant to subsection (a) apply to 
municipal, county, state and private buildings, including one-family and 
two-family dwellings, unless otherwise provided by statute. 

(B)G) Notwithstanding subdivision (b)(1)(A), the standards established 

pursuant to subsection (a) relative to one-family and two-family dwell- 

ings do not apply in any county or municipality in which the legislative 

body of the county or municipality, by a two-thirds (#4) vote, adopts a 

resolution to exempt the county or municipality, as appropriate, from 

the application of statewide standards for one-family and two-family 
dwellings within the jurisdictional boundaries of the county or munici- 
pality, as appropriate; provided, however, that any action by the county 
legislative body concerning the implementation of this subdivision 
(b)(1)(B)G) shall be limited to the jurisdictional boundaries outside any 
municipality located within the county. Upon approving the resolution, 
the presiding officer of the legislative body shall notify the state fire 
marshal of the actions taken under this subdivision (b)(1)(B)(i). 
(ii)(a) An initial resolution following July 1, 2009, may be adopted by 
a county or municipal legislative body to take effect on July 1, 2010, or 
at a later date stated in the resolution. 

(b) A resolution adopted pursuant to subdivision (b)(1)(B)Gi)(a) or 
the adoption of any other resolution, shall expire one hundred eighty 
(180) days following the date of the election for the local legislative 
body next occurring following the adoption of the resolution, but an 
earlier expiration date may be stated in the resolution. 

(C) The governing body of any such county or of a municipality located 
in any such county that has taken the action pursuant to subdivision 
(b)(1)(B) is authorized to reverse such action by adopting a resolution to 
apply subsection (a) with respect to one-family and two-family dwellings 
within the jurisdictional boundaries of the municipality or county, as 
appropriate; provided, that, any action by the county legislative body 
concerning its actions shall be limited to the jurisdictional boundaries 
outside any municipality located within the county. The presiding officer of 
the governing body shall notify the state fire marshal of the approval of the 
resolution. 

(D) Notwithstanding this section to the contrary, the owner of a 
building, structure, or premises located in a county or municipality that 
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has taken action pursuant to subdivision (b)(1)(B) may request that the 
state fire marshal inspect the building, structure, or premises to deter- 
mine whether the building, structure, or premises meets the statewide 
codes established pursuant to subsection (a). If an owner requests an 
inspection pursuant to this subdivision (b)(1)(D), the inspection must be 
conducted in accordance with this section. Upon completion of the inspec- 
tion, if the state fire marshal determines that the owner’s building, 
structure, or premises meets the statewide codes established pursuant to 
subsection (a), the state fire marshal must issue documentation to the 
owner evidencing such. 

(2) Such standards do not apply to any building, other than state 
buildings, educational occupancies or any other occupancy requiring an 
inspection by the state fire marshal for initial licensure, located within the 
jurisdiction of a local government that certifies in writing to the state fire 
marshal that: 

(A) The local jurisdiction has chosen to adopt and enforce building 
construction and fire safety codes for construction of all buildings, for 
construction of all buildings other than one-family and two-family dwell- 
ings, or for construction of one-family and two-family dwellings only; and 

(i) For one-family and two-family construction, it has adopted the 
International Residential Code, published by the International Code 
Council, Inc.; or 

(ii) For construction other than one-family and two-family dwellings, 
it has adopted a building construction safety code consisting of the 

International Building Code, published by the International Code 

Council, Inc., and either: 

(a) The international fire code, published by the International Code 

Council, Inc.; or 

(6b) The uniform fire code, published by the National Fire Protection 

Association, Inc., if adopted on or after July 1, 2006; and 

(B) It is adequately enforcing its code and performing any reviews of 
construction plans and specifications and inspections required by the state 
fire marshal under this section. 

(C) Amended versions of the publications referred to in subdivisions 
(a)(2) and (b)(2)(A) shall be designed to afford a reasonable degree of safety 
to life and property from fire and hazards incident to the design, construc- 
tion, alteration, and repair of buildings or structures within the 
jurisdiction. 

(3) If a local jurisdiction chooses to adopt and enforce codes for only 
one-family and two-family dwellings or for all buildings other than one- 
family and two-family dwellings that would be subject to the codes adopted 
by the state fire marshal pursuant to subdivision (a)(1), the state fire 
marshal shall enforce the statewide codes with regard to those buildings for 
which the local jurisdiction has not adopted and is not enforcing codes. 

(4)(A) An audit of the records and transactions of each local government 

which chooses to enforce its own code pursuant to subdivision (b)(2) shall 

be made by the state fire marshal at least once every three (3) years to 
ensure that the local government is adequately performing its enforce- 
ment functions. 
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(B) The state fire marshal shall, in accordance with the Uniform 
Administrative Procedures Act promulgate rules to implement this sub- 
division (b)(4). 

(5) Notwithstanding subdivision (b)(2), the standards established pursu- 
ant to subsection (a) apply, if: 

(A) The local government’s building construction safety code publica- 
tions are not current within seven (7) years of the date of the latest 
editions of the publications, unless otherwise approved by the state fire 
marshal in writing; provided, however, that nothing in this subdivision 
(b)(5)(A) shall require a local government to adopt a standard more 
stringent than the standards enforced by the state fire marshal, pursuant 
to this section, or to adopt a mandatory sprinkler requirement for 
one-family and two-family dwellings; or 

(B) After affording appropriate written notice of grounds and opportu- 
nity for hearing, the state fire marshal determines that the local govern- 
ment is not adequately performing its enforcement functions. 

(6) Notwithstanding the applicability of the standards set forth in sub- 
section (a) to educational occupancies, any entity undertaking to construct 
an educational occupancy within the jurisdictional boundaries of a local 
government that chooses to enforce its own code pursuant to this subsection 
(b) may begin construction upon approval of its building plans by such local 
government while, if the codes enforced by the local government are the 
same or more stringent than the codes enforced by the state fire marshal, 
awaiting final approval of its plans by the state fire marshal. If a conflict 
arises between the state fire marshal and the local government relative to 
the application or interpretation of the same or substantially identical 
building construction safety standards or fire safety standards, then the 
determination of the state fire marshal shall supersede the conflicting 
application or interpretation by the local government. 

(7)(A)G) Notwithstanding subdivision (a)(5), a local government may 
adopt a regulation or code, pertaining to construction materials by 
ordinance or resolution, as appropriate, by majority vote. 

(ii) If passage of the ordinance or resolution requires two (2) readings, 
then the requirement may only be adopted after reading it in open 
session of the legislative body at meetings on two (2) different days. 

(iii) If passage of the ordinance or resolution requires three (3) 
readings, then the last two (2) readings must occur on two (2) different 
days. 

(iv) A proposed requirement pertaining to construction materials 
must be a separate item on the agenda and include, in bold type and all 
caps, the following statement in the meeting notice: 

THE PROPOSED ORDINANCE REQUIRES CERTAIN MATERIALS 
TO BE RESTRICTED IN THE CONSTRUCTION OF BUILDINGS. 
(B) The consideration of a requirement pertaining to construction 

materials must be by separate vote. If the requirement is to be part of a 

general ordinance or resolution, then the requirement pertaining to 

construction materials must be severable from the rest of the ordinance or 
resolution, and voted on separately. 
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(C) If a local government seeks to modify a regulation, code, or ordi- 
nance adopted pursuant to this subdivision (b)(7), then the local govern- 
ment shall make the modification in the same manner as required to adopt 
a requirement under this subdivision (b)(7). 

(D) A regulation, ordinance, or code adopted pursuant to this subdivi- 
sion (b)(7) shall not prohibit a particular construction material that is 
approved by a national building code or the state fire marshal. 

(EK) A regulation, ordinance, or code adopted pursuant to this subdivi- 
sion (b)(7) must allow for the consideration of waivers of the adopted 
regulation, ordinance, or code pertaining to construction materials, in 
whole or in part, during the development approval process. 

(F) Denial of a waiver related to a regulation, ordinance, or code 
referenced in subdivision (b)(7)(E) does not constitute a prohibition under 

~ subdivision (b)(7)(D). 

(G) Except to the extent local law conflicts with these provisions, this 
section neither grants nor removes local governmental authority to 
promulgate provisions under home rule charters, private acts, or general 
state law. 

(H) This subdivision (b)(7) does not limit the professional judgment of a 
licensed design professional with respect to electrical, mechanical, or 
plumbing standards. 

(c) The standards established pursuant to subsection (a) do not apply to: 

(1) Renovations of existing one-family and two-family dwellings; 

(2) Nonresidential farm buildings; 

(3) Temporary buildings used exclusively for construction purposes; 

(4) Structures or units regulated under chapter 126 of this title; or 

(5) Buildings or facilities reviewed and licensed by the board for licensing 

health care facilities. 
(d)(1) The state fire marshal may, by rules promulgated in accordance with 
the Uniform Administrative Procedures Act require review and approval of 
plans and specifications prior to construction or alteration of certain types of 
buildings or structures. Such rules may include a schedule of fees sufficient 
to cover the costs of reviewing construction plans and specifications. How- 
ever, no such fee shall exceed two hundred fifty dollars ($250) plus two 
dollars and fifty cents ($2.50) per each one thousand dollars ($1,000) or 
fraction thereof by which the total valuation of the proposed construction 
exceeds one hundred thousand dollars ($100,000). 

(2) The state fire marshal is authorized to promulgate by rule a conve- 
nience fee to cover the costs of receiving construction plans, specifications 
and related fees electronically submitted pursuant to this part. Any fee set 
by rule pursuant to this subdivision (d)(2) shall be assessed in addition to the 
fee or fees assessed for the costs of reviewing construction plans and 
specifications pursuant to subdivision (d)(1). In no event shall the fee 
assessed pursuant to this subdivision (d)(2) exceed the actual costs incurred 
in the submission of the plans, specifications or fees electronically. 

(e) The state fire marshal shall file with the secretary of state any publica- 
tions incorporated by reference in rules promulgated under this section. Such 
publications shall be available for public inspection, and the secretary of state 
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shall certify to any part of the publication at the request of any interested 
person, upon receipt of the statutory fee. 

(f)(1)(A) The state fire marshal may, in addition to the other provisions of 
this part, authorize and appoint any person, employed by any municipal- 
ity or county or acting through a professional corporation pursuant to 
§ 48-101-601, who meets the qualifications enumerated in subdivision 
(f)(2) as a commissioned deputy building inspector in this division, who 
shall have all the power of other deputies and assistants to enter any 
one-family and two-family dwellings to make inspections of the buildings 
and their contents and to report the inspections in writing to the 
commissioner. The commissioner is directed to contract with each deputy 
building inspector through the municipality or county employing the 
inspector or the inspector’s professional corporation to provide one-family 
and two-family building inspection services. The contracts shall be en- 
tered into between the commissioner, with the approval of the commis- 
sioner of finance and administration, and the professional corporation 
employing the building inspector and the building inspectors shall not be 
deemed employees of the state for payroll purposes or otherwise. 

(B)G) A deputy building inspector shall be certified by this state as: 

(a) A building inspector pursuant to § 68-120-113; 
(b) A plumbing inspector pursuant to § 68-120-118; or 
(c) Amechanical inspector pursuant to § 68-120-118. 
(ii) A deputy building inspector shall be limited in performing inspec- 
tions to the discipline in which they are certified. 

(C) The commissioner shall provide a program to ensure that one- 

family and two-family building construction inspection services are avail- 
able throughout the state on a timely basis. An inspection shall be 
considered timely if it is performed within three (3) working days of when 
the request is made to the inspector, except that an inspection of a footer 
shall be considered timely if it is performed within one (1) working day of 
when the request is made to the inspector. 
(2)(A) Deputy building inspectors appointed by the commissioner are 
authorized to inspect one-family and two-family building construction 
upon receipt of a request from the owner of the property, a licensed 
contractor, from municipal governing bodies or from the county legislative 
body of the county in which the buildings are located. Each inspector, 
either through their municipality, county or professional corporation, shall 
be authorized to charge for and receive a fee for each inspection. 

(B) The state fire marshal shall establish a schedule of fees to pay the 
cost incurred by the department for the administration and enforcement of 
this part. 

(C) The state fire marshal may require the inspection of one-family and 
two-family dwellings with or without a request, in the same manner that 
inspections are made in accordance with § 68-102-116, and the remedies 
for dangerous conditions shall be the same as provided in § 68-102-117; 
provided, that no fees shall be charged for making inspections directed by 
the state fire marshal as authorized by §§ 68-102-116 and 68-102-117. 

(D) No inspection fees may be charged except where an actual inspec- 
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(3) The state fire marshal may promulgate such rules and regulations as 
necessary to carry out this part, in accordance with the Uniform Adminis- 
trative Procedures Act. 

(g) If a local government adopts mandatory sprinkler requirements for 
one-family and two-family dwellings pursuant to subdivision (a)(8), then such 
requirements shall not apply to manufactured homes constructed or installed 
under parts 2 and 4 of chapter 126 of this title unless such requirements are 
consistent with the regulations established by the United States department of 
housing and urban development (HUD) relating to the installation of sprinkler 
equipment in manufactured homes. 

(h) The words “or fuel-fired appliances” in exception 2 of R501.3 of the 2012 
International Residential Code, published by the International Code Council, 
Inc., shall be disregarded by any state or local government official in deter- 
mining the applicability of R501.3:to any residential construction prior to 
January 1, 2016. 

Gi) If a local government adopts mandatory sprinkler requirements for 
one-family and two-family dwellings pursuant to subdivision (a)(8) that would 
apply to dwellings used as establishments providing hospitality services, then 
those mandatory sprinkler requirements shall be applied only to those 
dwellings constructed on or after the date the mandatory sprinkler require- 
ments took effect. For purposes of this subsection (i), “hospitality services” 
means offering sleeping accommodations to transients for less than thirty (30) 


nights per stay. 


History. 

Acts 1947, ch. 211, § 1; C. Supp. 1950, 
§ 5717.1; Acts 1982, ch. 857, § 1; T.C.A. (orig. 
ed.), § 53-2501; Acts 1987, ch. 120, § 18; 
T.C.A., § 68-18-101; Acts 1992, ch. 540, §§ 1, 2, 
4; 20038, ch. 39, § 1; 2004, ch. 530, §§ 1-3; 2005, 
ch. 284, §§ 1-3; 2009, ch. 210, § 1; 2009, ch. 
529, §§ 18-25, 28; 2010, ch. 630, § 1; 2012, ch. 
839, $§ 1, 2; 2014, ch. 679, § 1; 2015, th. S18, 
§ 5; 2015, ch. 378, § 1; 2015, ch. 526, § 1; 2017, 
chy 281 ,$:ls.202). ch, 8d2098 fib 2: 


Compiler’s Notes. 

Acts 2017, ch. 281, § 2 provided that the 
state fire marshal is authorized to promulgate 
rules to effectuate the purposes of this act. All 
such rules shall be promulgated in accordance 
with the Uniform Administrative Procedures 
Act, compiled in title 4, chapter 5. 


Amendments. 

The 2014 amendment added (h). 

The 2015 amendment, by ch. 318, effective 
January 1, 2016, added (a)(10). 

The 2015 amendment, by ch. 378, added 
(a)(8)(C). 


The 2015 amendment, by ch. 526, added (i). 

The 2017 amendment added (b)(1)(D). 

The 2021 amendment, in (a)(5), added the 
second occurrence of “construction”; and added 


(b)(7). 


Effective Dates. 

Acts 2014, ch. 679, § 2. April 14, 2014. 

Acts 2015, ch. 318, § 6. January 1, 2016. 

Acts 2015, ch. 378, § 2. April 30, 2015. 

Acts 2015, ch. 526, § 2. May 20, 2015. 

Acts 2017, ch. 281, § 2. May 4, 2017. 

Acts 2021, ch. 332, § 3. September 1, 2021; 
provided that for the purposes of local govern- 
ment adoption of a regulation, code, or ordi- 
nance relating to construction materials, the 
act took effect May 4, 2021. 


Attorney General Opinions. 

Municipality's extraterritorial power to re- 
quire plumbing permits. OAG 13-56, 2013 
Tenn. AG LEXIS 58 (7/22/18). 

Mandatory sprinkler requirement for resi- 
dential dwellings. OAG 13-61, 2013 Tenn. AG 
LEXIS 62 (10/1/13). 
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68-120-111. Smoke alarms. 


68-120-112 


No newly constructed one-family or two-family dwelling shall be approved 
for connection of electric service on a permanent basis under § 68-102-143, 
unless the dwelling is equipped with a smoke alarm that has been: 

(1) Listed in accordance with the standards of Underwriters Laboratories, 
or another testing agency or laboratory accepted by the state fire marshal; 


and 


(2) Installed in accordance with the building construction safety stan- 
dards adopted pursuant to § 68-120-101 and in accordance with the manu- 
facturer’s directions, unless those directions conflict with applicable stan- 
dards adopted by the state fire marshal. Notwithstanding the building 
construction safety standards adopted pursuant to § 68-120-101, battery- 
operated smoke alarms shall be permitted when installed in buildings 


without commercial power. 


History. 
Acts 1984, ch. 568, § 1; T.C.A., § 68-18-111; 
Acts 2005, ch. 148, § 2; 2015, ch. 120, § 2. 


Amendments. 

The 2015 amendment rewrote (a) which read. 
“(a) No one-family or two-family dwelling shall 
be approved for connection of new electric ser- 
vice under § 68-102-143, unless the dwelling is 
equipped with at least one (1) smoke detector 
that, when activated, initiates an alarm au- 
dible in every sleeping room. The detector or 
detectors shall have been: 

“(1) Listed in accordance with the standards 
of Underwriters’ Laboratories, or another test- 
ing agency or laboratory accepted by the state 
fire marshal; and 


“(2) Installed in accordance with the 2003 
International Residential Code, published by 
the International Code Council, Inc.; and in 
accordance with the manufacturer’s directions, 
unless those directions conflict with applicable 
codes that are adopted by the state fire mar- 
shal. Notwithstanding the 2003 International 
Residential Code, battery operated smoke de- 
tectors shall be permitted when installed in 
buildings without commercial power.” and de- 
leted (b) which read, “(b) This section does not 
apply to any one-family dwelling built and 
occupied by the family.” 


Effective Dates. 
Acts 2015, ch. 120, § 4. January 1, 2016. 


68-120-112. Smoke alarms and carbon monoxide alarms in residential 


buildings. 


(a) As used in this section: 
(1) “Apartment building”: 


(A) Means any building containing three (3) or more living units with 
independent cooking and bathroom facilities, whether designated as an 
apartment house, tenement, or garden apartment, or by any other name; 


and 


(B) Does not include condominium projects; 
(2) “Approved carbon monoxide alarm”: 
(A) Means a device, either battery operated or electrical, that detects 


the presence of carbon monoxide gas and is listed by a nationally 
recognized testing laboratory approved by the federal occupational safety 
and health administration to test and certify to American National 
Standards Institute/Underwriters Laboratories Standards ANSI/UL2034 
or ANSI/UL2075; and 
(B) Includes a combination carbon monoxide alarm and smoke detector 
if the device does the following: 
(i) Complies with ANSI/UL2034 or ANSI/UL2075 for carbon monox- 
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ide alarms and ANSI/UL217 for smoke detectors; and 
(ii) Emits an alarm in a manner that clearly differentiates between 
detecting the presence of carbon monoxide and the presence of smoke; 

(3) “Fossil fuel” means coal, kerosene, oil, fuel gases, or other petroleum or 
hydrocarbon product that emits carbon monoxide as a byproduct of 
combustion; 

(4) “Hotel”: 

(A) Means any building providing sleeping accommodations for guests, 
travelers, or semi-permanent residents for commercial purposes; and 

(B) Includes motels, inns, boarding homes, lodging homes, rooming 
houses, tourist homes, hostels, dormitories, and apartment hotels; and 
(5) “Smoke alarm” means an alarm responsive to smoke and approved by 

the building construction safety standards adopted pursuant to § 68-120- 
101; and 

(A) Listed by a nationally recognized and approved independent testing 
agency or laboratory such as Underwriters Laboratories; or 

(B) Inspected by an agency authorized to make independent inspections 
by the state fire marshal. 

(b) It is unlawful to: 

(1) Own or operate a hotel without installing a smoke alarm in every room 
of the hotel that is ordinarily used for sleeping purposes; 

(2) Own or operate an apartment building without installing a smoke 
alarm in every living unit within the apartment building. When activated, 
the smoke alarm shall initiate a warning sound that is audible in the 
sleeping rooms of the living unit; 

(3) Own or operate a hotel that has a fossil-fuel-burning heater or 
appliance, a fireplace, or other feature, fixture, or element that emits carbon 
monoxide as a byproduct of combustion without installing an approved 
carbon monoxide alarm within ten feet (10') of each room used for sleeping 
purposes; or 

(4) Knowingly tamper with or remove any smoke alarm or carbon mon- 
oxide alarm required by this section, or a component of a smoke alarm or 
carbon monoxide alarm. 

(c)(1) All smoke alarms required by this section: 

(A) Shall be installed in accordance with the manufacturer’s directions, 
unless they conflict with applicable law; and 

(B) May be wired directly to the building’s power supply, powered by a 
self-monitored battery, or operated with a plug-in outlet fitted with a plug 
restrainer device; provided, that the outlet is not controlled by any switch 
other than the main power supply. 

(2) All carbon monoxide alarms required by this section: 

(A) Shall be installed in accordance with either the standards of the 
National Fire Protection Association or the manufacturer’s directions, 
unless the standards or directions conflict with applicable law; and 

(B) May be wired directly to the building’s power supply, powered by a 
self- monitored battery, or operated with a plug-in outlet fitted with a plug 
restrainer device if the outlet is not controlled by any switch other than 
the main power supply. 


ee a 
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(3) This section shall apply only to buildings existing before January 1, 
2016. Smoke alarms and carbon monoxide alarms shall be installed and 
maintained in new buildings in accordance with the applicable building 
construction safety standards as provided in § 68-120-101. 
(d)(1) Any smoke alarm required in an apartment building by this section 
shall be maintained by the tenant of the living unit where the smoke alarm 
is located in accordance with the manufacturer’s instructions. However, 
upon termination of a tenancy in a living unit, the owner of the apartment 
building shall ensure that any required smoke alarm is operational prior to 
reoccupancy of the living unit. 

(2) The owner or manager of a hotel is responsible for performance of 
maintenance, repairs, and tests as are necessary to ensure that every smoke 
alarm and carbon monoxide alarm required in the hotel is operational at all 


times. 


_ (8) No alarm silencing switch or audible trouble silencing switch shall be 
provided, unless its silenced position is indicated by a readily apparent 


signal. 


(4) Compliance with this section shall not relieve any person from the 
requirements of any other applicable law, ordinance, or rule. 
(e)(1) A violation of this section is a Class C misdemeanor. Each day on which 
a violation continues constitutes a separate offense under this section. 

(2) Section 68-120-106 applies with respect to the enforcement of this 


section. 


History. 

Acts 1984, ch. 606, §§ 1-9; 1989, ch. 591, 
§ 113; T.C.A., § 68-18-112; Acts 2015, ch. 120, 
§ 3; 2015, ch. 318, §§ 1-4. 


Amendments. 

The 2015 amendment by ch. 120, effective 
January 1, 2016, in (a), deleted the definition of 
“Approved smoke detector” , added the defini- 
tion of “smoke alarm”, in the definition of “ho- 
tel” , designated the first sentence as (A), added 
“for commercial purposes” following semi-per- 
manent residents” , designated the second sen- 
tence as (B), and deleted “so-called” preceding 
“apartment hotels”; in (b)(1), substituted “hotel 
that is ordinarily used for sleeping purposes” 
for “building that is ordinarily used for sleeping 
purposes” ; rewrote (b)(2), which read: “Own or 
operate an apartment building without install- 
ing an approved smoke detector in every living 
unit within the apartment building. When ac- 
tivated, the detector shall initiate an alarm 
that is audible in the sleeping rooms of the unit; 
or’; and in (b)(3) (now (b)(4)), substituted 
“smoke alarm” for “smoke detector” twice; in 
(c), substituted “smoke alarms” for “smoke de- 


tectors” throughout, in (c)(1)(B), deleted “(hard- 
wired)” following “wired directly” , and in the 
first sentence of (c)(2) (now (c)(3)), substituted 
“buildings existing before January 1, 2016” for 
“existing buildings”; in (d), substituted “smoke 
alarm” for “smoke detector” throughout, in 
(d)(3), substituted “the hotel” for “such hotel” 
near the end, and in (d)(4), substituted “or rule” 
for “rule or regulation” at the end; and rewrote 
(e)(1), which read: “Any person violating this 
section commits a Class C misdemeanor. Each 
day on which a violation continues is a separate 
offense under this section.” 

The 2015 amendment by ch. 318, effective 
January 1, 2016, in (a), added the definitions of 
“Approved carbon monoxide alarm” and “Fossil 
fuel”; added (b)(3) and renumbered the existing 
(b)(3) to (b)(4); added (c)(2) and renumbered the 
existing (c)(2) as (c)(3) and in (c)(3), added “and 
carbon monoxide alarms” following “Smoke 
alarms” in the second sentence; and in (d)(2), 
added “and carbon monoxide alarm” preceding 
“required in the hotel”. 


Effective Dates. 
Acts 2015, ch. 120, § 4. January 1, 2016. 
Acts 2015, ch. 318, § 6. January 1, 2016. 
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68-120-117. Administrative inspection warrant — Definitions. 


1. Requirements Satisfied. 

Trial court properly granted a city and its 
Board of Building and Housing Appeals sum- 
mary judgment in an apartment complex own- 
er’s action seeking to overturn an order requir- 
ing apartment buildings to be vacated and 
demolished because the administrative war- 
rants satisfied the statute’s requirements; the 
city was identified directly above the first para- 
graph of each affidavit, and the description in 
the affidavits was a sufficiently reasonable de- 
scription of the property and items to be in- 
spected. Levitt v. City of Oak Ridge, — S.W.3d 
—, 2018 Tenn. App. LEXIS 410 (Tenn. Ct. App. 
July 24, 2018). 

Trial court properly granted a city and its 
Board of Building and Housing Appeals sum- 
mary judgment in an apartment complex own- 
er’s action seeking to overturn an order requir- 
ing apartment buildings to be vacated and 
demolished because the administrative war- 
rants satisfied the statute’s requirements; the 
affidavits specifically stated the purpose of the 
inspection and that the city was not seeking 
sanctions against the owner for refusing entry. 
Levitt v. City of Oak Ridge, — S.W.3d —, 2018 
Tenn. App. LEXIS 410 (Tenn. Ct. App. July 24, 
2018). 


Even if the entry into a basement was unin- 
vited and illegal as alleged, there were suffi- 
cient other grounds contained within the affi- 
davits to support issuance of the administrative 
warrants because the affidavits contained sev- 
eral other allegations obtained from other 
sources or vantage points supporting a finding 
that probable cause existed to believe that the 
buildings suffered from structural deficiencies 
and sanitary issues. Levitt v. City of Oak Ridge, 
— §.W.3d —, 2018 Tenn. App. LEXIS 410 
(Tenn. Ct. App. July 24, 2018). 

Trial court properly granted a city and its 
Board of Building and Housing Appeals sum- 
mary judgment in an apartment complex own- 
er’s action seeking to overturn an order requir- 
ing apartment buildings to be vacated and 
demolished because the administrative war- 
rants satisfied the statute’s requirements; the 
affidavits were sufficient to allow the issuing 
officer to make the determination that the 
inspection was reasonable and not intended to 
arbitrarily harass the persons or business in- 
volved. Levitt v. City of Oak Ridge, — S.W.3d 
—, 2018 Tenn. App. LEXIS 410 (Tenn. Ct. App. 
July 24, 2018). 


68-120-118. Certification of municipal, county or state plumbing in- 


spectors or mechanical inspectors. 


(a)(1)(A) All persons entering into employment after July 1, 2008, as a 
municipal, county or state employed plumbing inspector or mechanical 
inspector, or both, having jurisdiction to enforce this chapter shall receive 
certification from the state fire marshal before enforcing applicable 
plumbing, mechanical and fuel gas codes. Plumbing and mechanical 
inspectors hired after July 1, 2008, shall have up to twelve (12) months 
from the date of employment to receive certification. Municipal, county or 
state plumbing and mechanical inspectors employed on July 1, 2008, shall 
be deemed to meet the certification qualifications of this chapter for three 
(3) years from the date of certification. On the expiration date of the 
three-year period, all plumbing and mechanical inspectors deemed to meet 
the qualifications set out by this subdivision (a)(1)(A) shall meet all 
requirements of subdivision (a)(2) in order to be recertified. An application 
for certification shall be filed with the state fire marshal on a form to be 
developed by the state fire marshal. The state fire marshal shall promul- 
gate rules and regulations pursuant to the Uniform Administrative 
Procedures Act, compiled in title 4, chapter 5, relative to the standards and 
qualifications for certification. The rules and regulations shall require 
proof satisfactory to the state fire marshal that the candidate understands 
all applicable plumbing, mechanical and fuel gas codes. 

(B) Each person entering into employment after January 1, 2020, as a 
municipal, county, or state-employed electrical inspector, having jurisdic- 
tion to enforce this chapter must receive certification from the state fire 
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marshal before enforcing applicable electrical codes. Municipal, county, or 

state electrical inspectors employed or under contract pursuant to § 68- 

102-143 on January 1, 2020, are deemed to have met the certification 

qualifications of this section for three (3) years from the date of certifica- 

tion. On the expiration date of the three-year period, each electrical 
inspector deemed to meet such qualifications must be recertified in 
accordance with subdivision (a)(2). An application for certification must be 
filed with the state fire marshal on a form developed by the state fire 
marshal. The state fire marshal shall promulgate rules and regulations 
pursuant to the Uniform Administrative Procedures Act, compiled in title 

4, chapter 5, relative to the standards and qualifications for certification. 

The rules and regulations must require proof satisfactory to the state fire 

marshal that the candidate understands all applicable electrical codes. 

(2) The state fire marshal shall recognize and accept certification from a 
nationally or internationally recognized certifying organization to satisfy the 
‘standards and qualifications for certification of municipal, county, and 
state-employed plumbing, mechanical, and electrical inspectors. The state 
fire marshal may also recognize and accept certification from other appro- 
priate professional building code organizations. Upon the filing of the 
application required by subdivision (a)(1)(A), accompanied by the requisite 
fee, and a resolution by the governing body of the employing municipality or 
county, or a certification from the employing state agency, affirming that the 
applicant is performing the applicant’s duties satisfactorily, the state fire 
marshal shall issue certification in the same form as provided for other 
applicants. Certification pursuant to this section shall not be a prerequisite 
for plumbing and mechanical inspector employment purposes, but the 
employing governmental entity shall have all newly employed applicants 
certified within twelve (12) months of the date of employment. 

(b) Certification as a plumbing, mechanical, or electrical inspector shall be 
valid for a period of three (3) years from the date of issuance. The state fire 
marshal shall provide each certificate holder with a recertification application 
form at least sixty (60) days prior to the expiration of the certificate. 

(c) Each application for recertification shall be accompanied by a recertifi- 
cation fee as set by the state fire marshal. The fee shall be reasonably related 
to the cost of maintaining certification and shall not be set at a level that would 
discourage compliance. All certificates shall be subject to late recertification for 
a period of sixty (60) days following their expiration date by payment of the 
prescribed fee, plus a penalty as set by the state fire marshal. 

(d)(1) The state fire marshal may revoke the certification of any plumbing, 
mechanical, or electrical inspector who does not properly enforce this 
chapter. Any plumbing, mechanical, or electrical inspector whose certifica- 
tion is revoked may appeal the revocation pursuant to the Uniform Admin- 
istrative Procedures Act, compiled in title 4, chapter 5. No plumbing, 
mechanical, or electrical inspector shall be authorized to enforce this chapter 
while the official’s revocation of certification is being appealed. 

(2) In addition to any other penalty under law, any plumbing, mechanical, 
or electrical official or inspector who knowingly fails to enforce this chapter, 
and the intentional failure poses an immediate danger to the life, safety or 
welfare of another, commits a Class B misdemeanor. 
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(e) Each certificate holder shall be issued a card designating that the holder 
is qualified to perform inspections pursuant to this chapter. Each certificate 
holder shall carry the card in the certificate holder’s possession whenever the 
certificate holder is performing inspections pursuant to this chapter. The 
certificate card shall be exhibited upon request of the owner or authorized 
representative of the owner of the premises to be inspected. 

(f) The state fire marshal shall establish, or contract for, training courses, 
which shall be made available to governmental employees with plumbing, 
mechanical, or electrical responsibilities in order to enable them to acquire the 


knowledge and skills required to attain certification under this chapter. 


History. 
Acts 2007, ch. 582, § 1; 2019, ch. 224, §§ 1-6. 


Amendments. 

The 2019 amendment, effective January 1, 
2020, redesignated former (a)(1) as present 
(a)(1)(A); added (a)(1)(B); substituted “subdivi- 
sion (a)(1)(A)” for “subdivision (a)(1)” in the 
fourth sentence of (a)(1)(A); in (a)(2), substi- 
tuted “a nationally or internationally recog- 
nized certifying organization to satisfy” for “the 
international Code Council (ICC) or the Na- 
tional Fire Protection Association as satisfying” 
and inserted “, and electrical” in the first sen- 
tence; substituted “plumbing, mechanical, or 
electrical inspector” for “plumbing and me- 


chanical inspector” in (b) and twice in (d)(1); 
substituted “plumbing, mechanical, or electri- 
cal official or inspector” for “plumbing or me- 
chanical inspection official” in (d)(2); and sub- 
stituted “plumbing, mechanical, or electrical 
responsibilities” for “plumbing or mechanical 
responsibilities” in (f). 


Effective Dates. 

Acts 2019, ch. 224, § 8. January 1, 2020; 
provided that for the purposes of promulgating 
rules and carrying out any administrative du- 
ties necessary to effectuate the provisions and 
intent of this act, the act took effect April 30, 
2019. 


68-120-119. Nosing of stairs leading into public entrance of public 
building. 


(a)(1) This section applies to any: 

(A) Public building constructed by the state or its political subdivisions 
on or after July 1, 2017; 

(B) Existing public building for which exterior or interior renovations to 
any area intended for use by the general public are approved by the state 
building commission on or after July 1, 2017; and 

(C) Public buildings purchased by the state on or after July 1, 2017. 
(2) This section does not apply to any public building listed on the 

national register of historic places or the Tennessee register of historic 

places. 

(b) All stair steps leading into a public entrance of a public building must 
have detectable nosings of a contrasting color. The texture and color must be 
applied at a width of not less than one inch (1”) and not more than two inches 
(2”) for the entire length of the edge of each stair step. 

(c) The nosing of stairs must be modified in accordance with this section no 
later than ninety (90) days after a public building is constructed, renovated, or 
purchased, as applicable. 

(d) Notwithstanding this section, a public entity of the state exercising 
control over a public building of historical significance may apply for and 
receive a waiver from the requirements of this section from the state building 
commission. 

(e) For purposes of this section: 

(1) “Public building”: 
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(A) Means any building or structure owned by the state or its political 
subdivisions that is used by the general public for providing or receiving 
public benefits or public services; and 

(B) Does not include any building, structure, or improved area owned 
by the state or its political subdivisions used by the general public as a 
place of gathering or amusement, including theaters, auditoriums, restau- 
rants, hotels, factories, stadiums, shopping areas, convention centers, and 
all other places of public accommodations; and 
(2) “Public entrance”: 

(A) Means the main entrance to a public building; and 

(B) Does not include any secondary entrance to a public building, 
including any entrance primarily used by employees. 


History. Effective Dates. 
Acts 2017, ch. 491, § 1. Acts 2017, ch. 491, § 2. July 1, 2017. 


68-120-120. Notice of policy of allowing use of restrooms by either 
biological sex. 


(a) A public or private entity or business that operates a building or facility 
open to the general public and that, as a matter of formal or informal policy, 
allows a member of either biological sex to use any public restroom within the 
building or facility shall post notice of the policy at the entrance of each public 
restroom in the building or facility. 

(b) Signage of the notice must be posted in a manner that is easily visible to 
a person entering the public restroom and must meet the following 
requirements: 

(1) Be at least eight inches (8”) wide and six inches (6”) tall; 

(2) The top one-third (1) of the sign must have a background color of red 
and state “NOTICE” in yellow text, centered in that portion of the sign; 

(3) The bottom two-thirds (24) of the sign must contain in boldface, block 
letters the following statement centered on that portion of the sign: 

THIS FACILITY MAINTAINS A POLICY OF ALLOWING THE USE OF 

RESTROOMS BY EITHER BIOLOGICAL SEX, REGARDLESS OF THE 

DESIGNATION ON THE RESTROOM 

(4) Except as provided in subdivision (b)(2), have a background color of 
white with type in black; and 

(5) Be located on a door to which the sign must be affixed or have its 
leading edge located not more than one foot (1’) from the outside edge of the 
frame of a door to which the sign must be affixed. 

(c) If an entity or business is notified that it is not in compliance with this 
section, the entity or business has thirty (30) days in which to comply before 
any action is taken against the entity or business. 

(d) As used in this section: 

(1) “Policy” means the internal policy of a public or private entity or such 
policy as the result of a rule, ordinance, or resolution adopted by an agency 
or political subdivision of this state; and 

(2) “Public restroom”: 

(A) Includes a locker room, shower facility, dressing area, or other 
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facility or area that is: 
(i) Open to the general public; 
(ii) Designated for a specific biological sex; and 
(iii) A facility or area where a person would have a reasonable 
expectation of privacy; and 
(B) Excludes a unisex, single-occupant restroom or family restroom 
intended for use by either biological sex. 


History. Effective Dates. 
Acts 2021, ch. 453, § 1. Acts 2021, ch. 453, § 2. July 1, 2021. 
PART 5 


TENNESSEE EQUITABLE RESTROOMS ACT 


68-120-502. Part definitions. 


Compiler’s Notes. tion, was deleted pursuant to Acts 2013, ch. 
The definition of “food service establishment” 182, § 23, as amended by Acts 2014, ch. 636, 
in 68-14-302, which is referred to in this sec- § 1, effective July 1, 2015. 


CHAPTER 121 


ELEVATORS, DUMBWAITERS, ESCALATORS, AND 
AERIAL TRAMWAYS 


Section 

68-121-101. Chapter definitions. 

68-121-102. Creation of elevator and amusement device safety board — Members — Terms — 
Expenses — Reporting of technical issues. 

68-121-108. Installations, relocations or alterations — Submission of plans — Fees. 

68-121-117. Violations — Penalties. 

68-121-118. Responsibilities of owner or operator of amusement device — Report of fatalities, 
physical injuries or incidents — Inspections — Penalties. 

68-121-119. Qualified inspectors. 

68-121-120. Operation of amusement device — Inspections — Permit. 

68-121-121. Maintenance, inspection, and accidents records for amusement device — Proof of 
inspection. 

68-121-122. Itinerary of traveling or portable amusement devices — Filing and content. 


68-121-101. Chapter definitions. 


As used in this chapter, unless the context otherwise requires: 
(1) “Aerial passenger tramways” means recreational transportation of 
passengers on devices that are usually referred to by the following names: 
(A) Reversible Aerial Tramways. That class of aerial passenger 
tramways and lifts in which the passengers are transported in carriers 
and are not in contact with the ground or snow surface, and in which the 
carriers reciprocate between terminals; 

(i) Single-Reversible Tramways. That type of reversible aerial 
tramway that has a single carrier, or single group of carriers, that moves 
back and forth between terminals on a single path of travel and is 
sometimes called “to-and-fro” aerial tramway; and 

(ii) Double-Reversible Tramways. That type of reversible aerial 
tramway that has two (2) carriers, or two (2) groups of carriers, that 








77 


ELEVATORS, DUMBWAITERS, ETC. 68-121-101 


oscillate back and forth between terminals on two (2) paths of travel and 

is sometimes called “jig-back” tramway; 

(B) Aerial Lifts and Ski Mobiles. That class of aerial passenger 
tramways and lifts in which the passengers are transported in carriers 
and are not in contact with the ground or snow surface and in which the 
carriers circulate around a closed system and are activated by a wire rope 
or chain. The carriérs usually make U-turns in the terminals and move 
along generally parallel and opposing paths of travel. The carriers may be 
open or enclosed cabins, cars, or platforms. The carriers may be fixed or 
detachable; 

(i) Gondola Lifts. That type of lift where the passengers are trans- 
ported in open or enclosed cabins. The passengers embark and disem- 
bark while the carriers are stationary or moving slowly under a 
controlled arrangement; 

Gi) Chair Lifts. That type of lift where the passengers are trans- 
ported in chairs, either open or partially enclosed; 

Gil) Ski Mobiles. That type of lift where the passengers are trans- 
ported in open or enclosed cars that ride on a rigid structural system and 
are propelled by a wire rope or chain; and 

(iv) Similar Equipment. Lifts which utilize carrier configurations 
not specified in subdivision (1)(B)(i), (1)(B)Gi) or (1)(B)Gii), but do not 
require that the passenger remain in contact with the ground or snow 
surface; 

(C) Surface Lifts. That class of conveyance where the passengers are 
propelled by means of a circulating overhead wire rope while remaining in 
contact with the ground or snow surface. Transportation is limited to one 
(1) direction. Connection between the passengers and the wire rope is by 
means of a device attached to and circulating with the haul rope known as 
a “towing outfit”; 

(i) T-bar Lifts. That type of lift where the device between the haul 
rope and passengers forms the shape of an inverted “T,” propelling 
passengers located on both sides of the stem of the “T”; 

(ii) J-bar Lifts. That type of lift where the device between the haul 
rope and passenger is in the general form of a “J,” propelling a single 
passenger located on the one (1) side of the stem of the “J”; 

(iii) Platter Lifts. That type of lift where the device between the 
haul rope and passenger is a single stem with a platter or disc attached 
to the lower end of the stem, propelling the passenger astride the stem 
of the platter, or disc; and 

(iv) Similar Equipment. Lifts that utilize towing device configura- 
tions not specified in subdivision (1)(C)(), (1)(C)Gi) or (1)(C)Gii), but 
require that passengers remain in contact with the ground or snow 
surface, and conform to the general description of this subdivision (1); 
and 
(D) Tows. That class of conveyance where the passengers grasp the 

circulating haul rope, a handle attached to the circulating haul rope, or 
attach a gripping device to the circulating haul rope and are propelled by 
the circulating haul rope. The passengers remain in contact with the 
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ground or snow surface. The upward-traveling haul rope remains adjacent 
to the uphill track of the passengers and at an elevation that permits them 
to maintain their grasp on the haul rope, handle, or gripping device 
throughout that portion of the tow length that is designed to be traveled; 

(i) Fiber Rope Tow. A tow having a fiber, natural or synthetic, haul 
rope; and 

(ii)» Wire Rope Tow. A tow having a metallic haul rope; 

(2) “Alteration” means any change or addition to the equipment other 
than ordinary repairs or replacement; 
(3) “Amusement device” means: 

(A) Any mechanical or structural device that carries or conveys a 
person, or that permits a person to walk along, around or over a fixed or 
restricted route or course or within a defined area, including the entrances 

. and exits to the device, for the purpose of giving persons amusement, 
pleasure, thrills or excitement. “Amusement device” includes, but is not 
limited to, roller coasters, Ferris wheels, merry-go-rounds, glasshouses, 
and walk-through dark houses; 

(B) “Amusement device” also includes: 

(i) Any dry slide over twenty feet (20’) in height excluding water 
slides; and 

(ii) Any portable tram, open car, or combination of open cars or 
wagons pulled by a tractor or other motorized device, except hay rides, 
those used solely for transporting patrons to and from parking areas, or 
those used for guided or educational tours, but that do not necessarily 
follow a fixed or restricted course; and 
(C) “Amusement device” does not include the following: 

(i) Devices operated on a river, lake, or any other natural body of 
water; 

(ii) Wavepools; 

(iii) Roller skating rinks; 

(iv) Ice skating rinks; 

(v) Skateboard ramps or courses; 

(vi) Mechanical bulls; 

(vii) Buildings or concourses used in laser games; 

(viii) All terrain vehicles; 

(ix) Motorcycles; 

(x) Bicycles; 

(xi) Mopeds; 

(xii) Go karts; 

(xiii) Bungee cord or similar elastic device; 

(xiv) An amusement device that is owned and operated by a nonprofit 
religious, educational or charitable institution or association, if the 
device is located within a building subject to inspection by the state fire 
marshal or by any political subdivision of the state under its building, 
fire, electrical and related public safety ordinances; 

(xv) An amusement device that attaches to an animal so that while 
being ridden the path of the animal is on a fixed or restricted path; 

(xvi) Climbing walls; and 
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(xvii) Seasonal haunted houses that are open no more than three (3) 
months in a calendar year; 

(4) “Board” means the elevator and amusement device safety board, 
created in § 68-121-102; 

(5) “Commissioner” means the commissioner of labor and workforce 
development; } 

(6) “Complete elevator, dumbwaiter or escalator” means any elevator, 
dumbwaiter or escalator for which the plans and specifications and the 
application for the construction permit required by § 68-121-108 are filed on 
or after the effective date of the application of the rules and regulations 
adopted by the board as provided in § 68-121-103(a)(2). All other elevators, 
dumbwaiters and escalators shall be deemed to be existing installations; 

(7) “Department” means the department of labor and workforce 
development; 

(8) “Dormant elevator, dumbwaiter or escalator” means an elevator or 
dumbwaiter whose cables have been removed, whose car and counterweight 
rest at the bottom of the shaftway, and whose shaftway doors are perma- 
nently boarded up or barricaded on the inside, or an escalator whose main 
power feed lines have been disconnected; 

(9) “Dumbwaiter” means a hoisting and lowering mechanism equipped 
with a car that moves in guides in a substantially vertical direction, the floor 
area of which does not exceed nine square feet (9 sq. ft.), whose total 
compartment height does not exceed four feet (4’), the capacity of which does 
not exceed five hundred pounds (500 lbs.), and that is used exclusively for 
carrying freight. “Dumbwaiter” does not include a dormant dumbwaiter; 

(10) “Elevator” means a hoisting and lowering mechanism equipped with 
a car or platform that moves in guides in a substantially vertical direction 
and that serves two (2) or more floors of a building. “Elevator” also includes 
stairway inclined lifts and platform lifts for transportation of handicapped 
persons; 

(11) “Escalator” means a moving inclined continuous stairway or runway 
used for raising or lowering passengers; 

(12) “Freight elevator” means an elevator used primarily for carrying 
freight and on which only the operator and the persons necessary for loading 
and unloading are permitted to ride; 

(13) “Moving walks” means a moving runway for transporting passen- 
gers, where the passenger transporting surface remains parallel to its 
direction of motion and is uninterrupted; 

(14) “Operator” means a person or the agent of a person who owns or 
controls, or has the duty to control, the operation of an amusement device or 
related electrical equipment; 

(15) “Owner” means a person that owns, leases, controls or manages the 
operations of an amusement device and may include the state or any 
political subdivision of the state; 

(16) “Passenger elevator” means an elevator that is used to carry persons 
other than the operator and persons necessary for loading and unloading. 

(17) “Qualified inspector” means any person who is: 
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(A) Found by the commissioner to possess the requisite training and 
experience in respect to amusement devices to perform competently the 

inspections required by this chapter; 
(B) Certified by the National Association of Amusement Ride Safety 

Officials (NAARSO) to have and maintain at least a level one certification; 

(C) Is a member of, and certified by, the Amusement Industry Manu- 
facturing and Suppliers (AIMS); or 
(D) Is a member of, and certified by, the Association for Challenge 

Course Technology (ACCT); 

(18) “Related electrical equipment” means any east apparatus or 
wiring used in connection with amusement devices; 

(19) “Safety rules” means the rules and regulations governing rider 
conduct on an amusement device pursuant to § 68-121-125; 

(20) “Serious incident” means any single incident where any person or 
persons are immediately transported to a licensed off-site medical care 
facility for treatment of an injury as a result of being on, or the operation of, 
the amusement device; and 

(21) “Serious physical injury” means a patron’s personal injury immedi- 
ately reported to the owner or operator as occurring on an amusement device 
and that results in death, dismemberment, significant disfigurement or 
other significant injury that requires immediate in-patient admission and 
twenty-four-hour hospitalization under the care of a licensed physician for 


other than medical observation. 


History. 

Acts 1951, ch. 235, § 1 (Williams, § 5379.9); 
Acts 1957, ch. 255,°$ 1: 1974, ch. 418,” §> 1: 
1978, ch. 805, § 1; T.C.A. (orig. ed.), § 53-2601; 
Acts 1984, ch. 900, §§ 1, 2; 1989, ch. 11, §§ 1, 2; 
T.C.A., § 68-19-101; Acts 1999, ch. 520, § 46; 
2007, ch. 104, § 1; 2008, ch. 723, § 2; 2015, ch. 
337,§ 1; 2016, ch. 815, § 1; 2017, ch. 393, §§ 1, 
2. 


Amendments. 
The 2015 amendment added (C)(xvi) in the 
definition of “Amusement device”. 


The 2016 amendment deleted “and meets the 
qualifications established by the board” follow- 
ing “(AIMS)’at the end of (C) in the definition of 
“qualified inspector”. 

The 2017 amendment added (C)(xvii) in the 
definition of “amusement device”; and added 
(D) in the definition of “qualified inspector”. 


Effective Dates. 
Acts 2015, ch. 337, § 2. May 4, 2015. 
Acts 2016, ch. 815, § 6. July 1, 2016. 
Acts 2017, ch. 393, § 8. May 18, 2017. 


NOTES TO DECISIONS 


2. Amusement Device. 

American Society of Testing Materials stan- 
dards for playground equipment on which an 
accident victim’s expert witness relied to assert 
that a company negligently designed an ice 
slide were not applicable because neither an ice 


slide, nor the ice exhibit where the ice slide was 
located met the definition of an amusement 
device. Hall v. Gaylord Entm’t Co., — S.W.3d 
—, 2015 Tenn. App. LEXIS 918 (Tenn. Ct. App. 
Nov. 17, 2015). 


68-121-102. Creation of elevator and amusement device safety board 
— Members — Terms — Expenses — Reporting of technical 


issues. 


(a)(1) There is created the elevator and amusement device safety board, 
consisting of eight (8) members appointed by the governor. The focus of five 
(5) members of the board shall be for elevator safety, the focus of two (2) 
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members shall be amusement device safety, and the focus of one (1) member 
shall be on amusement device safety, representing the interests of the 
traveling amusement device business, inflatables, challenge courses, or the 
commercial sale or rental of amusement devices. The initial appointments 
for two (2) of the members whose focus is amusement device safety shall be 
as follows: one (1) membér shall be appointed for a term of three (3) years 
and one (1) member shall be appointed for a term of four (4) years. The term 
of the member representing the interests of the traveling amusement device 
business, inflatables, challenge courses, or the commercial sale or rental of 
amusement devices shall be for a term of four (4) years. At the expiration of 
the respective terms of each member of the board, a successor, identifiable 
with the same focus as provided in this section, shall be appointed for a term 
of four (4) years. The term or appointment of any person who is a member of 
the elevator and amusement device safety board shall continue until the 
person’s term expires and successors are appointed. 

(2) Upon the death, resignation or incapacity of any member, the governor 
shall fill the vacancy for the remainder of the unexpired term, with a 
representative of the same focus as that of the member’s predecessor. 

(3) Of the five (5) appointed members whose focus is elevator safety, one 
(1) shall be a representative of the owners and lessees of elevators within 
this state; one (1) shall be a representative of the manufacturers of elevators 
used within this state; one (1) shall be a representative of an insurance 
company authorized to insure the operation of elevators in this state; and 
two (2) shall be representatives of the public at large. 

(4) The appointed member whose focus is traveling amusement device 
safety shall represent the interests of the traveling amusement device 
business. 

(5) Of the two (2) appointed members whose focus is amusement device 
safety: one (1) member shall represent the interest of the Tennessee Fair 
Association; and one (1) member shall represent the interests of the fixed 
amusement device business and be NAARSO or AIMS certified. All members 
of the board shall be residents of this state. 

(6) In making appointments to the board, the governor shall strive to 
ensure that at least one (1) person serving on the board is sixty (60) years of 
age or older and that at least one (1) person serving on the board is a member 
of a racial minority. 

(b) Five (5) members of the board shall constitute a quorum. 

(c) The members of the board shall receive no compensation for their 
services, but shall be reimbursed for their actual and necessary expenses 
incurred in the performance of their official duties in accordance with subsec- 
tion (d). 

(d) All reimbursement for travel expenses shall be in accordance with the 
comprehensive travel regulations as promulgated by the department of finance 
and administration and approved by the attorney general and reporter. 

(e) All technical issues concerning elevators, dumbwaiters, escalators, 
aerial passenger tramways, and amusement devices shall be heard by the 
elevator and amusement device safety board, which shall report findings and 
recommendations to the commissioner or commissioner’s designee for final 
disposition. 


68-121-108 


History. 

Acts 1951, ch. 235, § 2 (Williams, § 5379.10); 
Acts 1976, ch. 806, § 1(86); T.C.A. (orig. ed.), 
§ 53-2602; Acts 1984, ch. 900, §§ 3, 4; 1988, ch. 
1013, § 64; T.C.A., § 68-19-102; Acts 2008, ch. 
723, § 4; 2009, ch. 580, §§ 4, 5; 2016, ch. 815, 
Boe CUS aC, Gerais aa 


Compiler’s Notes. 

The elevator and amusement device safety 
board, created by this section, terminates June 
30, 2023. See §§ 4-29-112, 4-29-244. 

Former title 68, ch. 19, §§ 68-19-101 — 68- 
19-115, was transferred to title 68, ch. 121, 
§§ 68-121-101 — 68-121-115, respectively, in 
1992. 


Amendments. 

The 2016 amendment rewrote (e), which 
read: “(e)(1) There is established a subcommit- 
tee whose focus shall be related to issues con- 
cerning elevator safety. The members of the 
subcommittee shall be the five (5) members of 
the board whose focus is elevator safety. The 
subcommittee shall act as an advisory commit- 
tee to the board concerning elevator safety and 
report all findings and recommendations to the 
board concerning all issues related to elevators, 
dumbwaiters, escalators and aerial passenger 
tramways; provided, that all final decisions 
concerning such actions shall be decided by the 
board. 

“(2) All issues concerning elevators, dumb- 
waiters, escalators and aerial passenger tram- 
ways, and amusement devices shall be heard by 
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the commissioner or the commissioner’s desig- 
nee who shall, pursuant to subdivision (e)(1), 
report findings and recommendations to the 
board for final disposition and action by the 
board concerning the findings and recommen- 
dations.” 

The 2017 amendment rewrote (a)(1), which 
read: “ There is created the elevator and amuse- 
ment device safety board, consisting of eight (8) 
members appointed by the governor. The focus 
of five (5) members of the board shall be for 
elevator safety, the focus of two (2) members 
shall be amusement device safety, and the focus 
of one (1) member shall be traveling amuse- 
ment device safety. The initial appointments 
for two (2) of the members whose focus is 
amusement device safety shall be as follows: 
one (1) member shall be appointed for a term of 
three (3) years and one (1) member shall be 
appointed for a term of four (4) years. The term 
of the traveling amusement device safety mem- 
ber shall be for a term of four (4) years. At the 
expiration of the respective terms of each mem- 
ber of the board, a successor, identifiable with 
the same focus as provided in this section, shall 
be appointed for a term of four (4) years. The 
term or appointment of any person who is a 
member of the elevator safety board on Janu- 
ary 1, 2009, shall continue until the person’s 
term expires and successors are appointed.” 


Effective Dates. 
Acts 2016, ch. 815, § 6. July 1, 2016. 
Acts 2017, ch. 398, § 8. May 18, 2017. 


68-121-108. Installations, relocations or alterations — Submission of 
plans — Fees. 


(a) Plans and Specifications. On and after the effective date of the rules 
and regulations adopted by the board under § 68-121-103, detailed plans and 
specifications of each elevator, dumbwaiter or escalator to be thereafter 
installed, relocated or altered shall be submitted to the department or its 
authorized representative, together with an application for a construction 
permit or form to be furnished or approved by the department or its authorized 
representative. Repairs or replacements normally necessary for maintenance 
may be made on existing installations with parts equivalent in material, 
strength and design to those replaced and no plans or specifications or 
application need be filed for such repairs or replacements. 

(b) Construction Permits. 

(1) A construction permit shall be issued by the department or its 
authorized representatives for every new elevator, dumbwaiter or escalator 
installation or alteration before the installation of the elevator, dumbwaiter 
or escalator is started. The department or its authorized representative shall 
issue such permit, if the plans and specifications required under subsection 
(a) indicate compliance with the applicable rules and regulations adopted by 
the board under § 68-121-103. If such plans and specifications indicate 
failure to comply with the applicable rules and regulations adopted by the 


83 ELEVATORS, DUMBWAITERS, ETC. 68-121-108 


board under § 68-121-103, the department or its authorized representative 
shall give notice to the person filing the application of changes necessary for 
compliance with the applicable rules and regulations. 

(2) After such changes have been made, the department or its authorized 
representative shall issue a construction permit. No permit shall be required 
for the repairs or replacements normally necessary for maintenance. 

(c) Fees. 

(1) A fee shall be paid to the department or its authorized representative 
for the issuing of construction permits required under subsection (b) for each 
new or altered elevator, dumbwaiter, escalator or moving walk. The fee shall 
not exceed a maximum of three hundred dollars ($300) annually. The fees 
shall be charged as adopted by the board under § 68-121-103(a)(5) and shall 
be in an amount sufficient to defray the cost of administering this chapter. 
The department shall give receipts for all fees and sums received and shall 
transmit the fees and sums upon receipt to the state treasurer, who shall 
maintain a separate account of the fees and sums; and the fees and sums 
shall constitute expendable receipts of the department in addition to the 
appropriations otherwise available. 

(2) A fee shall be paid to the department or its authorized representative 
for the issuing of construction permits required by subsection (b) for each 
new or altered aerial passenger tramway. The fee shall not exceed a 
maximum of three hundred dollars ($300) annually. The fees to be charged 
as adopted by the board under § 68-121-103(a)(5) and shall be in an amount 
sufficient to defray the cost of administering this chapter. The department 
shall give receipts for all fees and sums received and shall transmit the fees 
and sums upon receipt to the state treasurer, who shall maintain a separate 
account of the fees and sums; and the fees and sums shall constitute 
expendable receipts of the department in addition to the appropriations 
otherwise available. ' 

(3) A fee shall be paid to the department or its authorized representative 
for the acceptance inspection and for each unscheduled follow-up inspection 
following the construction or alteration of an elevator, dumbwaiter, escala- 
tor, moving walk or aerial passenger tramway. The fees shall be charged as 
adopted by the board under § 68-121-103(a)(5) and shall be in an amount 
sufficient to defray the cost of administering this chapter. The fee shall not 
exceed a maximum of three hundred dollars ($300) annually. The depart- 
ment shall give receipts for all fees and sums received and shall transmit the 
fees and sums upon receipt to the state treasurer, who shall maintain a 
separate account of the fees and sums; and the fees and sums shall 
constitute expendable receipts of the department in addition to the appro- 
priations otherwise available. 


History. Compiler’s Notes. 

Acts 1953, ch. 229, § 3 (Williams, § 5379.14); Acts 2016, ch. 599, § 7, provided that refer- 
1957, ch. 255, § 5; 1974, ch. 418, §§ 3,5; 1982, ences from the elevator division, division of 
ch. 562, § 3; T.C.A. (orig. ed.), § 53-2608; Acts mines, labor standards division, and division of 
1985, ch. 362, § 4; 1989, ch. 11, §§ 4-6; T.C.A., boiler and elevator inspection, are to be 
§ 68-19-108; Acts 2000, ch. 707, § 1; 2009, ch. changed to the department of labor and work- 
405, § 4; 2016, ch. 599, § 7. force development as sections are amended and 
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volumes are replaced. “division of boiler and elevator inspection” in 
the fourth sentence of (c)(1), (c)(2) and (c)(3). 
Amendments. 


The 2016 amendment substituted “depart- Effective Dates. 
ment of labor and workforce development” for Acts 2016, ch. 599, § 8. July 1, 2016. 


68-121-117. Violations — Penalties. 


(a)(1) It is an offense, punishable as provided in § 68-121-115, for: 

(A) The owner of any amusement device to operate, or permit any 
person to operate, any amusement device, unless an annual permit has 
been issued by the department to the owner of the amusement device, 
which permit shall be valid in any and all counties in the state for one (1) 
year from the date the permit is issued. 

(B) Any person to operate an amusement device, if the person: 

(i) Has knowledge that.the annual permit required, pursuant to 
subdivision (a)(1)(A), has not been issued to the owner; 

(ii) Has no authority to operate the amusement device; or 

(iii) Operates the amusement device beyond the authorization given 
to the person by the owner. 

(2) If the amusement device is not at a fixed location within this state, 
then the owner of the amusement device shall only be required to obtain one 
(1) such annual permit and the permit shall be displayed in a conspicuous 
location. 

(b) The department is authorized to charge a fee to be set by the department 
for the issuance of an annual permit, but the department shall not issue the 
permit until the owner furnishes to the department proof of insurance for, and 
proof of inspection of the amusement device or devices by any authorized 
insurer, or its designated representative. The proof of insurance shall be in an 
amount of not less than one million dollars ($1,000,000) per occurrence, 
insuring the owner or operator against liability for bodily injury and property 
damage arising from the use of the amusement device. 

(c)(1) If the annual permit is issued for an individual amusement device, the 

permit shall be prominently displayed on the amusement device. 

(2) Ifthe annual permit is issued for amusement devices to an enterprise 
that has multiple amusement devices owned or managed by one (1) owner, 
the permit shall be filed at the main office of the site where the amusement 
devices are located, and shall be available for inspection by any public official 
during the normal business hours of the office and by members of the public 
during the normal business operating hours of the amusement devices. 

(d) The policy or bond required by this section shall be a standardized form 
approved by the department and obtained from one (1) or more insurers or 
sureties approved by the department. 


History. changed to the department of labor and work- 
Acts 2008, ch. 728, § 3; 2016, ch. 599, § 7. force development as sections are amended and 


l 1 ‘ 
Compilaba Noted: volumes are replaced 


Acts 2016, ch. 599, § 7, provided that refer- Amendments. 
ences from the elevator division, division of The 2016 amendment substituted “depart- 
mines, labor standards division, and division of ment of labor and workforce development” for 
boiler and elevator inspection, are to be “elevator division of the department” in 
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Effective Dates. 
Acts 2016, ch. 599, § 8. July 1, 2016. 


(a)(1)(A) and at the beginning of the first sen- 
tence of (b) and substituted “department” for 
“division” in the first sentence of (a)(1)(A). 


68-121-118. Responsibilities of owner or operator of amusement de- 
vice — Report of fatalities, physical injuries or incidents — 
Inspections — Penalties. 


(a) The owner or operator of an amusement device shall immediately cease 
to operate any amusement device upon which a fatality, serious physical 
injury, or serious incident has occurred. An owner shall report any accident 
involving a fatality, serious physical injury, or serious incident resulting from 
the operation of an amusement device to the commissioner, in writing, within 
twenty-four (24) hours and contact a qualified inspector from the list main- 
tained by the commissioner pursuant to § 68-121-119 to conduct an inspection. 

(b) The cessation shall remain in force until an inspection has been 
performed by a qualified inspector, the inspector has determined that the 
amusement device or related equipment is safe for public use, and the 
department has authorized the owner or operator to resume operation of the 
amusement device. 

(c) The qualified inspector shall initiate the inspection within twenty-four 
(24) hours of receipt of the report of a fatality, serious physical injury, or serious 
incident caused by the operation of an amusement device and shall perform the 
inspection in a manner that proceeds with all practicable speed and minimizes 
the disruption of the remainder of the amusement devices at the site where the 
amusement device is located, as well as unrelated commercial activities. The 
cost of an inspection shall be paid for by the owner of the amusement device. 
The amusement device may resume operation, upon authorization from the 
department, immediately following the reasonable determination by a quali- 
fied inspector that a principal cause of the serious physical injury was the 
victim’s failure to comply with the posted safety rules or with verbal instruc- 
tions. If an owner or operator of an amusement device fails to comply with any 
requirement listed in this section, that owner or operator shall incur a penalty 
of three hundred dollars ($300) each day, enforceable by the department, until 
full compliance is achieved. Any penalties deposited or collected shall be 
deposited into the general fund. 


History. 
Acts 2008, ch. 723, § 3; 2016, ch. 815, § 3; 
2017, ch. 393, § 4. 


Amendments. 

The 2016 amendment rewrote this section, 
which read: “The operator of an amusement 
device shall immediately cease to operate any 
amusement device upon which a fatality, seri- 
ous physical injury or serious incident has 
occurred. An owner shall report any accident 
involving serious physical injury resulting from 
the operation of an amusement device to the 
commissioner, either orally or in writing, 
within twenty-four (24) hours and contact a 
qualified inspector from the list maintained by 
the commissioner pursuant to § 68-121-119. 


The cessation shall remain in force until an 
inspection has been performed by a qualified 
inspector and the inspector has determined 
that the amusement device or related equip- 
ment is safe for public use. The qualified in- 
spector shall initiate the inspection within 
twenty-four (24) hours of receipt of the report of 
a fatality, serious physical injury or serious 
incident caused by the operation of an amuse- 
ment device and shall perform the inspection in 
a manner that proceeds with all practicable 
speed and minimizes the disruption of the re- 
mainder of the amusement devices at the site 
where the amusement device is located, as well 
as unrelated commercial activities. The cost of 
any such inspection shall be paid for by the 
owner of the amusement device. The inspection 


68-121-119 


may be completed immediately following the 
reasonable determination by a qualified inspec- 
tor that a principal cause of the serious physical 
injury was the victim’s failure to comply with 
the posted safety rules or with verbal instruc- 
tions. In the event that a qualified inspector 
does not initiate an inspection within twenty- 
four (24) hours from the time the inspection 
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the amusement device can reopen. This does 
not preclude an inspection from occurring at a 
later date.” 

The 2017 amendment substituted “qualified 
inspector” for “qualified, third-party inspector” 
throughout the section. 


Effective Dates. 


Acts 2016, ch. 815, § 6. July 1, 2016. 
Acts 2017, ch. 393, § 8. May 18, 2017. 


was requested by the owner of the amusement 
device, the owner and operator may presume 


68-121-119. Qualified inspectors. 


(a) The commissioner shall compile a list of persons who have been found to 
be qualified inspectors. The list shall be posted on the web site maintained by 
the department. 

_(b) The commissioner may employ or contract with qualified inspectors to 
conduct inspections of amusement devices pursuant to this chapter. However, 
if the commissioner does not employ or contract with qualified inspectors, then 
owners and operators shall provide the commissioner with all resulting 
inspection reports. 


History. Effective Dates. 
Acts 2008, ch. 723, § 3; 2017, ch. 393, §,5. Acts 2017, ch. 393, § 8. May 18, 2017. 
Amendments. 


The 2017 amendment added (b). 


68-121-120. Operation of amusement device — Inspections — Permit. 


(a) A person shall not operate an amusement device unless the owner of the 
amusement device has the device inspected at least once annually by a 
qualified inspector, who is either provided by the commissioner or whom the 
owner or insurer has selected from the lists maintained on the department’s 
website pursuant to § 68-121-119, and has obtained written documentation 
from the qualified inspector that the inspection has been made and the 
amusement device meets American Society of Testing Materials (ASTM) 
standards or the Association for Challenge Course Technology (ACCT) indus- 
try standards. The owner of the amusement device is solely responsible for the 
cost of an inspection conducted pursuant to this subsection (a). 

(b) The inspection required pursuant to subsection (a) must be conducted, at 
a minimum, to meet the manufacturer’s or engineer’s specifications and to 
follow the applicable ASTM standards or ACCT industry standards. 

(c) The commissioner may conduct a spot inspection of any amusement 
device without notice at any time while the amusement device is operating or 
will be operating in this state. The commissioner’s designee may order 
temporary suspension of an operating permit if it has been determined after a 
spot inspection that an amusement device or devices are hazardous or unsafe. 
Operation of the amusement device shall not resume until the hazardous or 
unsafe condition has been corrected and subjected to reinspection by the 
commissioner for an inspection fee established by rule. 

(d) An operator of an amusement device must be competent and at least 
sixteen (16) years of age. An operator shall operate no more than one (1) 
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68-121-122 


amusement device at any one (1) time and shall be in attendance at all times 


the device is in operation. 


History. 
Acts 2008, ch. 723, § 3; 2017, ch. 393, § 6. 


Amendments. 

The 2017 amendment rewrote (a) and (b), 
which read: “(a) A person shall not operate an 
amusement device unless the owner has: 

“(1) The amusement device inspected at least 
once annually by a qualified inspector, whom 
the owner or an insurer has provided to per- 
form the inspection, and obtains from the quali- 
fied inspector written documentation that the 
inspection has been made and that the amuse- 


68-121-121. Maintenance, 


inspection, 


ment device meets American Society of Testing 
Materials (ASTM) standards and is covered by 
the insurance required by § 68-121-117(b); and 

“(2) Obtained an annual permit as required 
by § 68-121-117(a)(1). 

“(b) The inspection required pursuant to sub- 
division (a)(1) shall be conducted at a minimum 
to meet the manufacturer’s or engineer’s speci- 
fications and to follow the applicable ASTM 
standards.” ; and added (d). 


Effective Dates. 
Acts 2017, ch. 398, § 8. May 18, 2017. 


and accidents records for 


amusement device — Proof of inspection. 


(a) Each owner or operator shall retain on the premises or with a traveling 
or portable amusement device for at least twenty-four (24) months, all 
maintenance, inspection and accident records for each amusement device. The 
owner shall make the records for the amusement device under inspection for 
failure or malfunction available to the commissioner or the board upon 
request. The documents may be kept electronically or digitally. 

(b) An owner or operator of an amusement device, as applicable, shall 
prominently display or have available on location the amusement device’s 
proof of inspection, which shall include the date of the last inspection of the 
amusement device. 


History. Effective Dates. 
Acts 2008, ch. 723, § 3; 2017, ch. 3938, § 7. Acts 2017, ch. 393, § 8. May 18, 2017. 
Amendments. 


The 2017 amendment added (b). 


68-121-122. Itinerary of traveling or portable amusement devices — 
Filing and content. 


(a) The owner or operator of traveling or portable amusement devices shall 
file an itinerary with the department on a form prescribed by the commissioner 
no less than thirty (30) days before the operation of an amusement device for 
use by the public. 

(b) The itinerary shall include the following: 

(1) The name of the amusement device owner; 

(2) The carnival, fair, or activity sponsor; 

(3) The address and telephone number of the site; 
(4) The dates open to the public; and 

(5) The name of the contact person on site. 
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History. Effective Dates. 
Acts 2008, ch. 723, § 3; 2016, ch. 815, § 4. Acts 2016, ch. 815, § 6. July 1, 2016. 
Amendments. 


The 2016 amendment substituted “the de- 
partment” for “the board” in (a). 


CHAPTER 122 
BOILER INSPECTION, ERECTORS AND REPAIRERS 


Part 1. General Provisions 


Section 

68-122-106. Chief inspector — Appointment — Qualifications — Removal — Duties and powers. 

68-122-109. Examinations for chief, deputy and special inspectors — Suspension or revocation of 
commission — Replacement when lost. 

68-122-110. Inspection of boilers. 

68-122-111. Inspection certificates — Maximum certificate fees — Insured boilers — Suspension. 


Part 2. Boiler Erectors and Repairers Act 


68-122-205. License fee — Renewal — Fee maximums — Disposition of fees collected — Duty of 


enforcement. 
PART 1 
GENERAL PROVISIONS 
68-122-101. Board of boiler rules — Created — Members — Compen- 
sation. 
Compiler’s Notes. section, terminates June 30, 2023. See §§ 4-29- 


The board of boiler rules, created by this 112, 4-29-244. 


68-122-106. Chief inspector — Appointment — Qualifications — Re- 
moval — Duties and powers. 


(a) Any time the office of the chief inspector becomes vacant, the commis- 
sioner shall appoint a citizen of this state who shall have had at the time of 
such appointment practical experience in the construction, maintenance, 
repair, or operation of high pressure boilers and unfired pressure vessels, as a 
mechanical engineer, steam engineer, boilermaker, or boiler inspector, to be 
chief inspector until the chief inspector’s successor shall have been appointed 
and qualified. The chief inspector may be removed for cause following an 
investigation by the commissioner or the commissioner’s designee. 

(b) The chief inspector, if authorized by the commissioner, is charged, 
directed and empowered to: 

(1) Cause the prosecution of all violators of this part; 

(2) Issue, or suspend, or revoke for cause, inspection certificates as 
provided for in § 68-122-111; 

(3) Draw upon the state treasurer for funds necessary to meet the 
expenses authorized by this part, which shall include the necessary travel- 
ing expenses of the chief inspector and the chief inspector’s deputies and the 
expenses incident to the maintenance of the chief inspector’s office; 

(4) Take action necessary for the enforcement of the laws of the state 
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68-122-109 


governing the use of boilers and of the rules and regulations of the board; 
(5) Keep a complete record of the type, dimensions, maximum allowable 
working pressure, age, condition, location and date of the last recorded 
internal inspection of all boilers to which this part applies; and 
(6) Publish and distribute, among manufacturers and others requesting 
them, copies of the rules and regulations adopted by the board. 


History. 

Acts 1949, ch. 246, § 6; C. Supp. 1950, 
§ 5347.5 (Williams, § 5371.9); T.C.A. (orig. 
ed.), § 53-2706; Acts 1985, ch. 362, 8§ 9, 10; 
1989, ch. 11, § 7; T.C.A., § 68-20-106; Acts 
2016, ch. 815, § 5. 


Amendments. 

The 2016 amendment, in (a), in the first 
sentence, deleted “not less than ten (10) years” 
preceding “practical experience” and deleted 


“and who shall have passed the same kind of 
examination as that prescribed for deputy or 
special inspectors in § 68-122-109,” preceding 
“to be chief inspector”, and rewrote the last 
sentence, which read: “Such chief inspector 
may be removed for cause after due investiga- 
tion by the board and its recommendation to 
the commissioner.” 


Effective Dates. 
Acts 2016, ch. 815, § 6. July 1, 2016. 


68-122-109. Examinations for chief, deputy and special inspectors — 
Suspension or revocation of commission — Replacement 
when lost. 


(a) Examinations for chief, deputy, or special inspectors must be adminis- 
tered by a National Board of Boiler and Pressure Vessel Inspectors’ member 
jurisdiction; the National Board of Boiler and Pressure Vessel Inspectors 
during the last day of the In-service Commission (IS) two-week course; an 
on-demand provider approved by the National Board of Boiler and Pressure 
Vessel Inspectors; or other testing methods approved by the National Board of 
Boiler and Pressure Vessel Inspectors. The examinations must meet the 
requirements of the latest edition of the Rules for Commissioned Inspectors as 
approved by the National Board of Boiler and Pressure Vessel Inspectors. If an 
applicant fails to pass an examination, the applicant must follow the re- 
examination requirements of the latest edition of the Rules for Commissioned 
Inspectors. The record of an applicant’s examination must be accessible to the 
applicant and the applicant’s employer. 

(b) A commission may be suspended or revoked after due investigation and 
recommendation by the board to the commissioner for the incompetence or 
untrustworthiness of the holder of the commission, or for willful falsification of 
any matter or statement contained in the applicant’s application or in a report 
of any inspection. A person whose commission has been suspended or revoked, 
except for untrustworthiness, shall be entitled to apply to the board for 
reinstatement or, in the case of revocation, for a new examination and 
commission after ninety (90) days from such revocation. A person whose 
commission has been suspended or revoked shall be entitled to an appeal as 
provided in § 68-122-115 and to be present in person and/or represented by 
counsel on the hearing of the appeal. 

(c) If a certificate or commission is lost or destroyed, a new certificate or 
commission shall be issued in its place without another examination. 


68-122-T10 


History. 

Acts 1949, ch. 246, § 9; C. Supp. 1950, 
§ 5347.8 (Williams, § 5371.12); T.C.A. (orig. 
ed.), § 53-2709; Acts 1989, ch. 11, § 7; T.C.A., 
§ 68-20-109; Acts 2018, ch. 587, § 1. 


Amendments. 

The 2018 amendment rewrote (a) which read: 
“Examinations for chief, deputy or special in- 
spectors shall be in writing and shall be held by 
the board, or by at least two (2) members of the 
board. Such examination shall be confined to 
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determining the fitness and competency of the 
applicant for the intended service. In case an 
applicant for an inspector’s appointment or 
commission fails to pass the examination, the 
applicant may appeal to the board for another 
examination, which shall be given by the board 
within ninety (90) days. The record of an appli- 
cant’s examination shall be accessible to the 
applicant and the applicant’s employer.” 


Effective Dates. 


questions, the answers to which will aid in Acts 2018, ch. 587, § 2. March 22, 2018. 


68-122-110. Inspection of boilers. 


(a) Each boiler used or proposed to be used within this state, except boilers 
exempt in § 68-122-105, shall be thoroughly inspected as to their construction, 
installation, condition and operation as follows: 

(1) Power boilers shall be inspected annually both internally and exter- 
nally while not under pressure, and shall also, if possible, be inspected 
externally while under pressure approximately six (6) months following the 
date of each internal inspection; 

(2) Low pressure heating boilers shall be inspected both internally and 
externally biennially where construction will permit; 

(3) Unfired pressure vessels subject to internal corrosion shall be in- 
spected both internally and externally biennially where construction will 
permit, except that the board may, in its discretion, provide for longer 
periods between inspections; and 

(4) Unfired pressure vessels not subject to internal corrosion shall be 
inspected externally at intervals set by the board, but internal inspections 
shall not be required of unfired pressure vessels, the contents of which are 
known to be noncorrosive to the material of which the shell, head, or fittings 
are constructed, either from the chemical composition of the contents or from 
evidence that the contents are adequately treated with a corrosion inhibitor; 
provided, that such vessels are constructed in accordance with the rules and 
regulations of the board or in accordance with standards equivalent to the 
rules and regulations of the board in effect at the time of manufacture. 

(b) A grace period of two (2) months longer than the twelve-month period 
may elapse between internal inspections of a boiler while not under pressure 
or between external inspections of a boiler while under pressure. 

(c) The inspections required in this section shall be made by the chief 
inspector, or by a deputy inspector, or by a special inspector provided for in this 
part. 

(d) If at any time a hydrostatic test shall be deemed necessary, it shall be 
made, at the discretion of the inspector, by the owner or user of the boiler. 

(e) All boilers to be installed in this state after the twelve-month period from 
the date upon which the rules and regulations of the board shall become 
effective shall be inspected during construction as required by the applicable 
rules and regulations of the board by an inspector authorized to inspect boilers 
in this state, or, if constructed outside of the state, by an inspector holding a 
certificate from the national board of boiler and pressure vessel inspectors, or 
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a certificate of competency as an inspector of boilers for a state that has a 
standard of examination substantially equal to that of this state as provided in 
§ 68-122-109. 

(f)(1) Notwithstanding subsection (a), the board may, in its discretion, grant 

a variance for longer intervals between inspections. All requests for boiler 

inspection variances shall be submitted to the chief inspector or the chief 

inspector’s designee no less than forty-five (45) days prior to the next 
regularly scheduled or called meeting of the board. 

(2) The board shall produce a guide and checklist setting forth conditions 
which must be met before a variance for longer intervals between inspec- 
tions may be granted. 

(3) All boilers operating under a variance pursuant to this subsection (f) 
shall be inspected externally while under pressure approximately every six 
(6) months for the duration of the variance. 

(4) Any boiler that fails an external inspection pursuant to subdivision 
(f)(3), shall be shut down and inspected internally, and the variance shall be 
rescinded. 

(g) The board may also, in its discretion, grant other variances where the 
board deems it necessary in order to protect the health, safety and welfare of 
the public. All requests for variances shall be submitted to the chief inspector 
or the chief inspector’s designee no less than forty-five (45) days prior to the 
next regularly scheduled or called meeting of the board. 


History. Amendments. 

Acts 1949, ch. 246, § 10; C. Supp. 1950, The 2014 amendment added (f) and (g). 
§ 5347.9 (Williams, § 5371.13); Acts 1955, ch. 
48,§ 4; T.C.A. (orig. ed.), § 53-2710; Acts 1985, Effective Dates. 
ch. 362, § 14; T.C.A., § 68-20-110; Acts 2014, Acts 2014, ch. 929, § 3. July 1, 2014. 
ch. 929, § 1. 


68-122-111. Inspection certificates — Maximum certificate fees — In- 
sured boilers — Suspension. 


(a) If, upon investigation, a boiler is found to comply with the rules and 
regulations of the board, the owner or user of the boiler shall pay directly to the 
chief inspector an appropriate certificate fee as adopted by the board pursuant 
to § 68-122-102, and the chief inspector, or such duly authorized representa- 
tive, shall issue to such owner or user an inspection certificate bearing the date 
of inspection and specifying the maximum pressure under which the boiler 
may be operated. In no event shall such fee exceed a maximum amount of fifty 
dollars ($50.00) for high-pressure boilers or eighty dollars ($80.00) for low- 
pressure boilers and unfired pressure vessels. Such inspection certificate shall 
be valid for not more than twenty-four (24) months, for power boilers, and for 
not more than twenty-six (26) months, for low pressure heating boilers and 
unfired pressure vessels, from its date. Certificates shall be posted under glass 
in the room containing the boiler inspected, or, in the case of a portable boiler, 
in a metal container to be fastened to the boiler or to be kept in a tool box 
accompanying the boiler. 

(b) No inspection certificate issued for an insured boiler inspected by a 
special inspector shall be valid after the boiler for which it was issued shall 
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cease to be insured by a company duly authorized by this state to carry such 
insurance. 

(c) The chief inspector or the chief inspector’s authorized representative 
may at any time suspend an inspection certificate when, in the chief inspector's 
or representative’s opinion, the boiler for which it was issued cannot be 
operated without menace to the public safety, or when the boiler is found not 
to comply with the rules and regulations provided for in this part. A special 
inspector shall have corresponding powers with respect to inspection certifi- 
cates for boilers insured by the company employing the special inspector. Such 
suspension of an inspection certificate shall continue in effect until such boiler 
shall have been made to conform to the rules and regulations of the board, and 
until the inspection certificate shall have been reinstated. 


History. Amendments. 


Acts 1949, ch. 246, § 11; C. Supp. 1950, 
§ 5347.10 (Williams, § 5371.14); Acts 1955, ch. 
48, § 5; 1972, ch. 546, § 1; 1976, ch. 404, § 1; 
T.C.A. (orig. ed.), § 53-2711; Acts 1983, ch. 316, 
§ 1; 1985, ch. 354, § 24; T.C.A., § 68-20-111; 


The 2014 amendment substituted “twenty- 
four (24) months” for “fourteen (14) months” in 
the penultimate sentence of (a). 


Effective Dates. 


Acts 2000, ch. 707, § 2; 2014, ch. 929, § 2. Acts 2014, ch. 929, § 3. July 1, 2014. 


PART 2 
BOILER ERECTORS AND REPAIRERS ACT 


68-122-205. License fee — Renewal — Fee maximums — Disposition of 
fees collected — Duty of enforcement. 


(a) The original issuing fee and renewal fee shall each be in an amount 
adopted by the board pursuant to its authority under § 68-122-102. In no 
event shall such fees exceed a maximum amount of one hundred dollars ($100) 
for the first year and sixty dollars ($60.00) for each annual renewal. The license 
shall be renewed by the time of its expiration by paying in advance the annual 
renewal fee. 

(b) The license shall be valid for a period of one (1) year from the date of 
issuance unless sooner revoked for cause by the commissioner of labor and 
workforce development. 

(c) All fees provided for in this part shall be paid to the department of labor 
and workforce development and shall be expendable fees to be used by the 
department of labor and workforce development in enforcing this part, and the 
enforcement of this part shall be the duty of the chief inspector of the 
department. 


History. 

Acts 1961, ch. 265, § 5; T.C.A., § 53-2720; 
Acts 1985, ch. 362, § 18; 1989, ch. 11, § 7; 
T.C.A., § 68-20-205; Acts 1999, ch. 520, § 46; 
2000, ch. 707, § 4; 2016, ch. 599, § 7. 


Compiler’s Notes. 
Acts 2016, ch. 599, § 7, provided that refer- 
ences from the elevator division, division of 


mines, labor standards division, and division of 
boiler and elevator inspection, are to be 
changed to the department of labor and work- 
force development as sections are amended and 
volumes are replaced. 


Amendments. 
The 2016 amendment, in (c), substituted “the 
department of labor and workforce develop- 
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ment” for “division of boiler and elevator in- Effective Dates. 
spection” near the beginning and substituted Acts 2016, ch. 599, § 8. July 1, 2016. 
“department” for “division”. 


CHAPTER 126 
MANUFACTURED HOMES 


Part 2. Uniform Standards Code for Manufactured Homes Act 


Section 

68-126-202. Part definitions. 

68-126-205. Manufacture, sale or lease in violation of rules prohibited — “Set-up” required. 

68-126-206. Licensing of manufacturers and dealers — Bond — Service of process on foreign 
manufacturers or dealers. . 

68-126-212. Violations — Penalties. 


Part 4. Tennessee Manufactured Home Installation Act 


68-126-403. Installation criteria and standards. 
68-126-404. Licensing and certification of installers — Fees, bonds, and penalties. 


PART 2 


UNIFORM STANDARDS CODE FOR MANUFACTURED 
HOMES ACT 


68-126-202. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Commissioner” means the commissioner of commerce and insurance 
or the commissioner’s designee; 

(2) “Manufactured home” means a structure, transportable in one (1) or 
more sections, which, in the traveling mode, is eight (8) body feet or more in 
width, or forty (40) body feet or more in length, or, when erected on site, is 
three hundred twenty (320) or more square feet, and which is built on a 
permanent chassis and designed to be used as a dwelling with or without a 
permanent foundation when connected to the required utilities, and includes 
the plumbing, heating, air conditioning, and electrical systems contained in 
the structure; except that “manufactured home” includes any structure that 
meets all the requirements of this subdivision (2), except the size require- 
ments and with respect to which the manufacturer voluntarily files a 
certification required by the secretary and complies with the standards 
established under this title; | 

(3) “Manufacturer” means any person engaged in manufacturing or 
assembling new manufactured homes; 

(4) “Mobile home” means a structure manufactured before June 15, 1976, 
that is not constructed in accordance with the National Manufactured Home 
Construction and Safety Standards Act of 1974, compiled in 42 U.S.C. 
§ 5401 et seq. It is a structure that is transportable in one (1) or more 
sections that in the traveling mode is eight (8) body-feet or more in width and 
forty (40) body-feet or more in length, or, when erected on site, is three 
hundred twenty (320) or more square feet and that is built on a chassis and 
designed to be used as a dwelling with or without a permanent foundation 
when connected to the required utilities and includes any plumbing, heating, 
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air conditioning and electrical systems contained in the structure; 

(5) “Personal use” means use of property by a person or entity not for 
business purposes and the use of which is not substantially connected with 
a trade or business or an activity for the production or collection of income; 

(6)(A) “Retailer” means any person: 

(i) Engaged in the sale, leasing, or distribution of new manufactured 
homés primarily to persons who in good faith purchase or lease a 
manufactured home for purposes other than resale; or 

(ii) Engaged in the sale, leasing, or distribution of used manufactured 
homes; 

(B) “Retailer” does not include any person who sells or leases a 
manufactured home, if such manufactured home was owned for such 
person’s personal use prior to such sale or lease; any person or persons 
owning manufactured homes for the purpose of renting or leasing only; or 
any financial institution that is engaged in the sale, leasing, or distribu- 
tion of new and used manufactured homes; 

(7) “Secretary” means the secretary of the United States department of 
housing and urban development; and 

(8) “Set up” means installation of the manufactured home according to the 
manufacturer’s installation instructions or those provided in § 68-126- 
403(c)(2), (3), and (4) for new manufactured homes and in § 68-126- 
403(d)(2), (3), and (4) for used manufactured homes, and includes, but is not 
limited to: site preparation; support structures, including footings, piers, 
caps, and shims; anchoring systems; ground moisture barriers; connection, 
fastening, moisture barrier installation between sections, and roofing dry-in 
of multi-sections; HVAC duct connections; plumbing and electrical crossover 
connections; completion of exterior siding; installation of heating application 
ventilation systems or fireplace chimney systems; and completion of hinged- 
roof sections. 


History. 

Acts 1979, ch. 310, § 2; 1981, ch. 301, §§ 1, 
3-5; 1982, ch. 732, §§ 1-3; T.C.A., § 68-4822; 
Acts 1987, ch. 120, §§ 3-6; T.C.A., § 68-36-202; 
Acts 2002, ch. 793, §§ 1-4; 20038, ch. 80, §§ 1, 5; 
2005, ch. 379, §§ 2-4; 2015, ch. 483, §§ 1, 2. 


Amendments. 
The 2015 amendment inserted “new” preced- 


ing “manufactured homes” in the definition of 
“Manufacturer” and added the definition of 
“Personal use”. 


Effective Dates. 
Acts 2015, ch. 483, § 8. January 1, 2016; May 
20, 2015, for the purpose of promulgating rules. 


68-126-205. Manufacture, sale or lease in violation of rules prohibited 


— “Set-up” required. 


(a) No person may manufacture, sell, lease, or offer to sell or lease any 
manufactured home in violation of rules of the commissioner issued to afford 
reasonable protection to persons and property with respect to the construction, 
assembly, and sale or lease of such manufactured homes. Compliance with 
such rules shall be evidenced in the manner required in this part. 

(b) Any retailer who sells a manufactured home to a consumer in this state 


shall either: 


(1) Provide set-up as provided in § 68-126-403; or 
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(2) Cause the home to be set up, as provided in § 68-126-403, by a 
licensed manufactured’ home installer approved and bonded in accordance 
with § 68-126-404. 


History. trailer” at the beginning of the first sentence 
Acts 1979, ch. 310, § 5; 1981, ch. 801, § 7; and “park trailers” at the end of the first 

1982, ch. 732, § 4; T.C.A., § 53-4825; Acts sentence. 

1987, ch. 120, § 3; T.C.A., § 68-36-205; Acts 

2001, ch. 34, §§ 1, 2; 2002, ch. 793, §§ 1,5; Effective Dates. 

2003, ch. 80, § 2; 2005, ch. 379, § 7; 2015, ch. Acts 2015, ch. 483, § 8. January 1, 2016; May 

483, § 3. 20, 2015, for the purpose of promulgating rules. 


Amendments. 
The 2015 amendment, in (a), deleted “park 


68-126-206. Licensing of manufacturers and dealers — Bond — Service 
of process on foreign manufacturers or dealers. 


(a)(1) It is unlawful to engage in business in this state as a manufacturer or 
retailer prior to obtaining a license from the commissioner. The commis- 
sioner may require of an applicant for a license such information and 
evidence of qualifications as are reasonably necessary to protect the public 
safety and welfare. An application for a license shall be submitted on the 
prescribed form, shall contain the applicant’s business tax or privilege tax 
number, and shall be accompanied by payment of a fee as set by the 
commissioner by rule, promulgated pursuant to the Uniform Administrative 
Procedures Act, compiled in title 4, chapter 5; provided, however, that the 
first percentage increase after January 1, 2016, shall not exceed one hundred 
percent (100%) of the current fee for a manufacturer’s license or retail 
license; provided, further, that the fee for a manufacturer’s license shall not 
exceed five hundred dollars ($500), and the fee for a retailer’s license shall 
not exceed two hundred fifty dollars ($250). License fees shall be payable 
annually, and shall not be prorated for portions of a year. All licenses shall 
expire one (1) year from the date of issuance. The licensing requirements 
shall not apply to individual employees of a licensed retailer; provided, 
however, that at least one (1) employee of a licensed retailer who is directly 
involved in the installation of a manufactured home is required to be 
certified by the commissioner. In order to obtain such certification, the 
employee shall have completed a fifteen-hour course and shall have passed 
an examination in manufactured home installation approved by the com- 
missioner. At least one (1) certified employee shall be physically on site at the 
time of installation of any manufactured home. 

(2) In addition to meeting other lawful requirements, an applicant for a 
license as a retailer shall present, at the time of application, proof of having 
completed a fifteen-hour course, approved by the commissioner, covering the 
installation of manufactured homes. 

(3) Prior to being issued a license as a retailer, an applicant shall have 
passed an examination in manufactured home installation that is approved 
by the commissioner. 

(4) Failure to comply with the requirements of this subsection (a) shall 
result in nonrenewal of the license, that shall be known as a retailer license. 
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(b) As a prerequisite to renewal of a license as a retailer, the retailer shall 
present proof of having completed five (5) hours of continuing education in 
manufactured home installation, during the twelve-month period immediately 
preceding renewal, that is approved by the commissioner. Any manufacturer or 
retailer who fails to renew such manufacturer’s or retailer’s license on or before 
its expiration date, or who commences business in this state prior to obtaining 
a license, shall be required to pay a penalty, in an amount the commissioner 
may determine by rule, for acting as a manufacturer or retailer without a 
license, in addition to the fee established in subsection (a) for issuance of a 
license. 

(c) A separate license must be obtained for each manufacturing plant and 
retailer lot. 

(d)(1) Any applicant for license as a manufacturer or retailer of a manufac- 
tured home or manufactured homes shall furnish a surety bond executed by 
the applicant, as principal, and by a surety company qualified to do business 
in this state, as surety. The bond shall be in a form approved by the 
department of commerce and insurance, and shall be executed to the 
department in favor of any person who may suffer loss or damage resulting 
from the applicant’s violation of the conditions of such bond. 

(2) The bond required by subdivision (d)(1) shall be for the license period 
and a new bond or a proper continuation certificate shall be submitted with 
each application for renewal of such license. 

(3) Each manufacturer’s bond shall be in the amount of fifty thousand 
dollars ($50,000), conditioned upon the manufacturer’s compliance with this 
part, and all rules duly promulgated under this part. Each retailer’s bond 
shall be in the amount of twenty-five thousand dollars ($25,000), conditioned 
upon the retailer’s compliance with this part, the Tennessee Manufactured 
Home Anchoring Act, compiled in part 4 of this chapter, and all rules duly 
promulgated under part 4 of this chapter. 

(4) The aggregate liability of the surety in each license year shall in no 
event exceed the amount of the bond. 

(5) A separate bond shall not be required for each place of business 
operated by a manufacturer or retailer. 

(6) This subsection (d) shall not apply to a manufacturer of manufactured 
homes that is not subject to the manufactured home construction and safety 
standards established under the National Manufactured Home Construction 
and Safety Standards Act of 1974 (42 U.S.C. § 5401 et seq.). 

(e)(1) Any foreign or alien manufacturer or retailer shall, by duly executed 

instrument filed in such manufacturer’s or retailer’s office, constitute and 

appoint the commissioner and the commissioner’s chief deputy, or their 
successors, its true and lawful attorneys upon either of whom all lawful 
process in any action or legal proceeding against it may be served, and in the 
instrument shall agree that any lawful process against it, which may be 
served upon the attorney, shall be of the same force and validity as if served 
on the company, and that the authority of the instrument shall continue in 
force, irrevocably, as long as any liability of the manufacturer or retailer 
remains outstanding in this state. Any process issued by any court of record 
in this state and served upon such commissioner or the commissioner’s chief 
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deputy by the proper officer of the county in which the commissioner or the 
commissioner’s chief deputy may have an office, shall be deemed a sufficient 
process on the manufacturer and retailer, and it is the duty of the commis- 
sioner or the commissioner’s chief deputy, promptly, after such service of 
process by any claimant, to forward, by registered mail, an exact copy of such 
notice to the manufacturer and retailer. Service of process from any county 
in this state upon the commissioner or the commissioner’s chief deputy by 
the proper officer of the county in which the commissioner or the commis- 
sioner’s chief deputy may have an office shall establish proper venue in the 
county from which the process was issued, if the plaintiff resides in that 
county, whether the manufacturer or retailer has an office or place of 
business located in one (1) or more other counties of this state or not. 

(2) If any such manufacturer or retailer does business in this state 
without having appointed the commissioner its true and lawful attorney as 
required in this subsection (e), it shall, by doing such business in the state, 
be deemed to have thereby appointed the commissioner its true and lawful 
attorney for the purposes set forth in this subsection (e). The requirements 
of this subsection (e) shall be in addition to, and not in derogation of, any 
other provision of law. 

(3) In the case of any action or proceeding instituted by or on behalf of the 
commissioner against or with reference to any such company, process may be 
lawfully served on the secretary of state. 

(4) Service of process shall be made by leaving two (2) copies of the process 
or notice, together with a fee of six dollars ($6.00), in the office of the 
commissioner, together with an affidavit giving the latest known address of 
the defendant, and such service shall be sufficient, if notice of such service 
and a copy of the process or notice are forthwith sent by registered mail, with 
return receipt requested, by the commissioner to the company at such latest 
known address. An affidavit of the commissioner showing compliance with 
this subdivision (e)(4) shall be filed with the paper in the action or 
proceeding. The court in which the action or proceeding is pending may order 
such continuances as may be necessary to afford the defendant reasonable 
opportunity to defend the action. No judgment shall be entered against any 
such defendant under this section until at least thirty (30) days have elapsed 
after process or notice has been served on the commissioner. 

(5) The references in this section to the commissioner shall, in the case of 
any action or proceeding instituted by or on behalf of the commissioner, be 
deemed to refer to the secretary of state, and the duties and responsibilities 
imposed by this section shall, in such cases, be performed and discharged by 
the secretary of state. 


History. 

Acts 1979, ch. 310, § 6; 1981, ch. 301, § 8; 
1982, ch. 732, § 5; T.C.A., § 53-4826; Acts 
1985, ch. 354, § 29; 1987, ch. 120, § 3; 1988, ch. 
634, § 1; T.C.A., § 68-36-206; Acts 2002, ch. 
793, §§ 1,6, 7; 2004, ch. 913, § 1; 2015, ch. 483, 
§ 4. 


Amendments. 
The 2015 amendment, redesignated former 


introductory language of (a) as current (1); 
substituted “payment of a fee as set by the 
commissioner by rule, promulgated pursuant to 
the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5; provided, how- 
ever, that the first percentage increase after 
January 1, 2016, shall not exceed one hundred 
(percent (100%) of the current fee for a manu- 
facturer’s license or retail license; provided, 
further, that the fee for a manufacturer’s li- 
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end of the third sentence of (1); redesignated 
former (1)-(3) as current (2)-(4) in (a). 


cense shall not exceed five hundred dollars 
($500), and the fee for a retailer’s license shall 
not exceed two hundred fifty dollars ($250).” for 
“accompanied by a fee of one hundred dollars 
($100) for a manufacturer’s license or forty 
dollars ($40.00) for a retailer’s license” at the 


Effective Dates. 
Acts 2015, ch. 483, § 8. January 1, 2016; May 
20, 2015, for the purpose of promulgating rules. 


68-126-212, Violations — Penalties. 


(a) Whoever violates any provision of the National Manufactured Home 
Construction and Safety Standards Act of 1974 (42 U.S.C. § 5401 et seq.), or 
any regulation or final order issued under that act, shall be liable for a civil 
penalty not to exceed one thousand one hundred dollars ($1,100) for each such 
violation. Each violation of a provision of such act, or any regulation or order 
issued under that act, constitutes a separate violation with respect to each 
manufactured home or with respect to each failure or refusal to allow or 
perform an act required by the act, except that the maximum civil penalty may 
not exceed one million three hundred seventy-five thousand dollars 
($1,375,000) for any related series of violations occurring within one (1) year 
from the date of the first violation. 

(b) Any individual, or director, officer or agent of a corporation who know- 
ingly and willfully violates the National Manufactured Home Construction 
and Safety Standards Act of 1974, in a manner which threatens the health or 
safety of any purchaser commits a Class A misdemeanor. 

(c) Any violation of this part, or of any rule or regulation made under this 
part, which is not covered by subsection (a) or (b), is a Class C misdemeanor. 


History. 

Acts 1979, ch. 310, § 12; 1981, ch. 301, § 1; 
T.C.A., § 53-4832; Acts 1987, ch. 120, §§ 11, 12; 
1989, ch. 591, §§ 1,6, 113; T.C.A., § 68-36-212; 
Acts 2015, ch. 483, § 5. 


Amendments. 
The 2015 amendment inserted “one hundred” 


“1,100” for “1,000” at the end of the first sen- 
tence in (a) and inserted “three hundred sev- 
enty-five thousand” following “one million” and 
substituted “1,375,000” for “1,000,000” at the 
end of the second sentence in (a). 


Effective Dates. 
Acts 2015, ch. 483, § 8. January 1, 2016; May 


following “one thousand” and substituted 20, 2015, for the purpose of promulgating rules. 
PART 4 
TENNESSEE MANUFACTURED HOME INSTALLATION 
ACT 


68-126-403. Installation criteria and standards. 


(a) It is unlawful to occupy any manufactured home in this state, unless the 
manufactured home has been installed by a person licensed by the commis- 
sioner to make such installation. 

(b) It is unlawful for any person to locate or relocate any manufactured 
home in this state, other than a home heretofore exempt, or a home previously 
installed and inspected according to rules in effect at the time of location on the 
site, unless the installation of the manufactured home has been done by a 
person licensed by the commissioner to make such installation. 

(c) New homes shall be installed according to the following criteria: 
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(1) In compliance with manufacturer instructions that are Design Ap- 
proval Primary Inspection Agency (DAPIA) approved, if provided or 
available; 

(2)(A) If the manufacturer has not provided or does not make available 

suitable instructions, then the home shall be installed according to 

instructions that, at a minimum, meet federal manufactured home instal- 
lation standards as provided in 24 CFR 3285, promulgated pursuant to the 

National Manufactured Home Construction and Safety Standards Act of 

1974 (42 U.S.C. § 5401 et seq.) and are prepared and sealed by an 

engineer registered in this state; or 

(B) If an alternative to subdivision (c)(1) or (c)(2)(A) is required, the 
installation of the home shall, at a minimum, meet federal manufactured 
home installation standards as provided in 24 CFR 3285, promulgated 
pursuant to the National Manufactured Home Construction and Safety 

Standards Act of 1974; and 

(3) Installation shall comply with federal emergency management agency 
regulations applicable to flood zones. 

(d) Used homes installed after July 1, 2008, shall be installed according to 
the following criteria: 

(1) In compliance with the manufacturer’s manual in use at the time the 
home was manufactured; 

(2) As an alternative to subdivision (d)(1), the home shall be installed 
according to instructions prepared and sealed by an engineer registered in 
the state of Tennessee; or 

(3) As an alternative to subdivisions (d)(1) and (2), the home may be 
installed according to the instructions in ANSI 225.1, 1994 Edition, until 
such time as federal standards are implemented pursuant to the Manufac- 
tured Housing Improvement Act of 2000, at which time the federal stan- 
dards shall supplant the ANSI 225.1, 1994 Edition, instructions; and 

(4) In addition to the requirements of subdivisions (d)(1), (d)(2) or (d)(3), 
installation shall comply with federal emergency management agency 
regulations applicable to flood zones. 

(e) The provisions of subdivision (d)(3) that would require French drains 
shall not apply to manufactured homes installed in any portion of a mobile 
home or manufactured home trailer park operating as such on or before 
January 1, 2004, in which all the lots have all underground utilities, so long as 
the installation otherwise prevents water build-up under the home, shifting or 
settling of the foundation, dampness in the home, damage to siding and bottom 
board, buckling of walls and floors and problems with the operation of doors 
and windows. 


History. “(c) New homes installed after July 1, 2003, 
Acts 1976, ch. 626, § 3; 1981, ch. 301, §§ 9, shall be installed according to the following 
12; T.C.A., 8§ 53-6203, 68-45-1038, 68-36-403; criteria: 


Acts 2002, ch. 793, § 13; 2005, ch. 160, § 1; “(1) In compliance with the manufacturer’s 

2015, ch. 483, § 6. installation instructions, if provided or avail- 
; : able; 

Amendments. “(2) If the manufacturer has not provided or 


The 2015 amendment rewrote (c) which read, does not make available suitable instructions, 
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then the home shall be installed according to 
instructions prepared and sealed by an engi- 
neer registered in the state of Tennessee; or 
“(3) As an alternative to subdivisions (c)(1) or 
(c)(2), the home may be installed according to 
the instructions contained in ANSI 225.1, 1994 
Edition, until such time as federal standards 
are implemented pursuant to the Manufac- 
tured Housing:Improvement Act of 2000, com- 
piled in 42 U.S.C. § 5401 et seq., at which time 
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the federal standards shall supplant the ANSI 
225.1, 1994 Edition, instructions; and 

“(A4) In addition to the requirements of subdi- 
visions (c)(1), (c)(2) or (c)(3), installation shall 
comply with federal emergency management 
agency regulations applicable to flood zones.” 


Effective Dates. 
Acts 2015, ch. 483, § 8. January 1, 2016; May 
20, 2015, for the purpose of promulgating rules. 


68-126-404. Licensing and certification of installers — Fees, bonds, 
and penalties. 


(a) No person may install a manufactured home in this state unless such 
person is licensed by the commissioner as an installer. Any subcontractor used 
by an installer to perform installation work in accordance with § 68-126-205 
shall be duly licensed as an installer or shall be covered under the installer’s 
bond. At least one (1) person who actually performs installation work at the 
site shall be certified by the commissioner in accordance with subdivision 
(d)(2). 

(b) In addition to meeting other lawful requirements, an applicant for a 
license as an installer shall present, at the time of application, proof of having 
completed a fifteen-hour course, approved by the commissioner, covering the 
installation of manufactured homes. 

(c) Prior to being issued a license as an installer, an applicant shall have 
passed an examination in manufactured home installation that is approved by 
the commissioner. 

(d)(1) An application for a license as an installer shall be submitted on a form 
prescribed by the commissioner, and shall be accompanied by a fee as set by 
the commissioner by rule, promulgated pursuant to the Uniform Adminis- 
trative Procedures Act, compiled in title 4, chapter 5; provided, however, that 
the first percentage increase after January 1, 2016, shall not exceed one 
hundred percent (100%) of the current fee; provided, further, that the fee for 
an installer’s license shall not exceed one hundred twenty-five dollars ($125). 
An application for a license as an installer shall be accompanied by a surety 
bond executed by the applicant as principal and by a surety company 
qualified to do business in this state as a surety. The bond shall be executed 
to the state of Tennessee and in favor of any consumer who shall suffer any 
loss as a result of the violation of this part. The bond shall be in the amount 
of ten thousand dollars ($10,000). The installer license fee shall be paid 
annually and shall not be prorated for portions of a year. All licenses shall 
expire one (1) year from the date of issuance. 

(2) An application for certification by an employee of an installer shall be 
submitted on a form prescribed by the commissioner and shall be accompa- 
nied by proof of having completed a fifteen-hour course and passed an 
examination approved by the commissioner covering the installation of 
manufactured homes. The license fee and bond requirements specified in 
subdivision (d)(1) shall not apply to applicants for certification. All certifica- 
tions shall expire one (1) year from the date of issuance. 

(3) The application for a license as an installer shall specify each em- 
ployee who has been certified by the commissioner as having successfully 
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completed the examination for manufactured home retailers and installers, 
and who will or may be physically on site at the time of setup of any 
manufactured home. 

(4) In addition to the license fee for the issuance of an installer license, 
any installer who fails to renew such installer license on or before its 
expiration date or who commences business in this state prior to obtaining 
a license shall be required to pay a penalty in an amount that the 
commissioner may determine by duly promulgated rule for acting as an 
installer without a license. 

(e) In addition to the requirements of subdivision (d)(1), after January 1, 
2004, and as a prerequisite to renewal of a license as an installer, the installer 
shall present proof of having completed five (5) hours of continuing education 
in manufactured home installation, approved by the commissioner, during the 
twelve-month period immediately preceding renewal. After January 1, 2004, 
any person desiring to renew certification shall present proof of having 
completed five (5) hours of continuing education in manufactured home 
installation, approved by the commissioner, during the twelve-month period 
immediately preceding renewal. 

(f) The commissioner may require installers to establish and maintain such 
records, make such reports, and provide such information as may be necessary 
to ensure compliance with this part. 

(g) Installers of HVAC systems who are engaged in the activities described 
in § 68-126-402(4) in conjunction with the installation of HVAC systems are 


exempt from the requirements of this section. 


History. 

Acts 1976, ch. 626, § 4; 1981, ch. 301, § 13; 
T.C.A., §§ 53-6204, 68-45-104, 68-36-404; Acts 
POOL, ch: 34, 8 3; 20020¢n g4o.8- 14: 2003, ch. 
80, § 3; 2004, ch. 913, § 4; 2015, ch. 483, § 7. 


Amendments. 

The 2015 amendment, in (d), substituted “as 
set by the commissioner by rule, promulgated 
pursuant to the Uniform Administrative Proce- 
dures Act, compiled in title 4, chapter 5; pro- 
vided, however, that the first percentage in- 
crease after January 1, 2016, shall not exceed 
one hundred percent (100%) of the current fee; 
provided, further, that the fee for an installer’s 
license shall not exceed one hundred twenty- 
five dollars ($125).” for “of twenty-five dollars 


($25.00).” at the end of the first sentence of (1); 
substituted “this state” for “the state of Tennes- 
see” following “do business in” at the end of the 
second sentence of (1); inserted “installer li- 
cence” preceding “fee” at the beginning of the 
fourth sentence of (1); deleted “specified in this 
subdivision (d)(1)” following “fee” at the begin- 
ning of the fourth sentence of (1); substituted 
“setup” for “set up” at the end of (3); inserted 
“license” twice at the beginning of (4); deleted 
“established in subdivision (d)(1)” following 
“fee” at the beginning of (4) and inserted “duly 
promulgated” preceding “rule” at the end of (4). 


Effective Dates. 
Acts 2015, ch. 483, § 8. January 1, 2016; May 
20, 2015, for the purpose of promulgating rules. 


CHAPTER 135 
LIQUEFIED PETROLEUM 


Part 1. Liquefied Petroleum Safety Act of Tennessee 


Section 


68-135-106. Revocation or suspension of license or renewal — Procedure. 


68-135-110. Penalty for violation. 
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PART 1 
LIQUEFIED PETROLEUM SAFETY ACT OF 
TENNESSEE 


68-135-106. Revocation or suspension of license or renewal — Proce- 
* dure. 


(a) The state fire marshal may refuse to issue, renew, suspend, or revoke a 
certificate of registration, license, or permit, if the state fire marshal finds that 
the applicant, registrant, licensee, or permit holder has violated this part or 
any rule relating to liquefied petroleum gas promulgated by the state fire 
marshal under this part or any other law. 

(b) The Uniform Administrative Procedures Act, compiled in title 4, chapter 
5, governs all matters and procedures respecting the hearing and judicial 


review of any contested case arising under this part. 


History. 
Acts 1961, ch. 118, § 5; T.C.A., §§ 53-3606, 
68-26-106; Acts 2015, ch. 381, § 5. 


Compiler’s Notes. 

Acts 2015, ch. 381, § 7 provided that the act, 
which amended this section, shall apply to 
violations occurring on or after May 8, 2015. 


Amendments. 

The 2015 amendment rewrote the section 
which read, “The state fire marshal has the 
power to revoke or suspend any license or 
renewal granted by the state fire marshal upon 


68-135-110. Penalty for violation. 


a finding after a hearing that any dealer has 
been guilty of violating this part or any regula- 
tion relating to liquefied petroleum gas promul- 
gated by the state fire marshal under this or 
any other law. The state fire marshal shall, in 
all cases, before hearing any charges against a 
dealer, furnish a written copy of the charges to 
the accused, including notice of the time and 
place where the charges will be heard and shall 
give reasonable opportunity for the accused to 
be present and offer evidence.” 


Effective Dates. 
Acts 2015, ch. 381, § 7. May 8, 2015. 


(a) A violation of any provision of this part is a Class B misdemeanor. 
(b) In addition to the penalty set forth in subsection (a): 

(1) The state fire marshal shall, upon receipt of the first violation, send a 
written notice of violation which shall include the possible actions that may 
be taken in response to any second or subsequent violation; 

(2) The state fire marshal may issue the following civil penalties for 
second or subsequent violations of this part or the rules lawfully promul- 


gated under this part: 


(A) For a second violation, a civil penalty not to exceed one hundred 


dollars ($100); 


(B) For a third violation, a civil penalty not to exceed five hundred 


dollars ($500); and 


(C) For a fourth or subsequent violation, a civil penalty not to exceed 


one thousand dollars ($1,000). 


History. 

Acts 1961, ch. 118, § 8; 1965, ch. 108, § 10; 
T.C.A., § 53-3610; Acts 1989, ch. 591, § 112; 
T.C.A., § 68-26-110; Acts 2015, ch. 381, § 6. 


Compiler’s Notes. 

Acts 2015, ch. 381, § 7 provided that the act, 
which added (b), shall apply to violations occur- 
ring on or after May 8, 2015. 
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Amendments. 
The 2015 amendment added (b). 


Section 


68-140-109. 


68-140-302. 
68-140-303. 
68-140-304. 
68-140-309. 
68-140-311. 
68-140-328. 
68-140-329. 
68-140-330. 
68-140-331. 


68-140-332. 


638-140-406. 


68-140-501. 


68-140-502 


EMERGENCY SERVICES 68-140-109 


Effective Dates. 
Acts 2015, ch. 381, § 7. May 8, 2015. 


CHAPTER 140 
EMERGENCY SERVICES 


Part 1. Emergency Medical Service Area Telecommunications 


Monthly data on number of flight requests rejected by vendor and patient volumes 
transported into covered region. 


Part 3. Emergency Medical Services Act of 1983 


Part definitions. 

Emergency medical services board. 

Powers and duties of board. 

Duties and authority of EMS personnel and physician on the scene. 

Prohibited acts — Disciplinary action. 

Treatment of heart attack patients. 

Treatment of stroke patients. 

Waiver of initial licensure fees for low-income persons. 

Limited pilot project for purpose of determining impact of EMT/AEMT training 
centers. 

Proof of license, registration, or certification by electronic means. 


Part 4. Automated External Defibrillators 
Limitation on liability of entity responsible for program. 
Part 5. Epinephrine Auto-Injectors 


Part definitions. 
Prescribers of epinephrine auto-injectors — Stock and storage — Training for 
administration of epinephrine auto-injectors — Training programs — Liability. 


Part 6. Emergency Medical Services Personnel Licensure Interstate Compact 


68-140-601. 
68-140-602. 
68-140-603. 
68-140-604. 


Short title. 

Compact. [Contingent implementation date. See Section 14.] 
Compact definitions. 

Precedence of part. 


PART 1 


EMERGENCY MEDICAL SERVICE AREA 
TELECOMMUNICATIONS 


68-140-169. Monthly data on number of flight requests rejected by 


vendor and patient volumes transported into covered 
region. 


(a) Unless prohibited by federal law, each regional medical communication 


center authorized by this part shall provide to the director by the tenth day of 
each month the number of flight requests rejected by a vendor, and the patient 
volumes transported into the covered region, for the previous month. The data 
must be divided into the following categories: burns, CVA, cardiac, medical, 
OB, psych, trauma, other, unanswered, and unknown. 

(b) The director shall monthly post the data submitted pursuant to subsec- 
tion (a) on the department’s website in a manner accessible to the public. 


68-140-301 


History. 
Acts 2019, ch. 380, § 1. 


SAFETY 


104 


Effective Dates. 
Acts 2019, ch. 380, § 2. July 1, 2019. 


PART 3 
EMERGENCY MEDICAL SERVICES ACT OF 1983 


68-140-301: Short title. 


NOTES TO DECISIONS 


2. Health Care Provider. 

In an action regarding injury allegedly 
caused by an emergency medical technician 
(EMT) in the course of rendering medical aid, 
plaintiffs action was improperly dismissed 
with prejudice based on his failure to file a 
certificate of good faith as plaintiffs claims 
were subject to the common knowledge excep- 
tion because it would be within the common 
knowledge of a layperson whether an EMT’s 
alleged negligent, reckless, or intentional strik- 


ing of plaintiffs face while he was strapped to a 
gurney would fall below the standard of care, 
and that act would not require expert proof to 
aid in the understanding of the issue; thus, 
plaintiffs claims should have been dismissed 
with prejudice based on that ground. Zink v. 
Rural/Metro of Tenn., L.P, 531 S.W.3d 698, 
2017 Tenn. App. LEXIS 276 (Tenn. Ct. App. 
May 2, 2017), appeal denied, Zink v. Rural/ 
Metro of Tenn., L.P., — S.W.3d —, 2017 Tenn. 
LEXIS 585 (Tenn. Sept. 20, 2017). 











68-140-302. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Ambulance” means any privately or publicly owned land or air vehicle 
that is especially designed, constructed or modified and equipped and is 
intended to be used for and is maintained or operated for transportation 
upon the streets, highways or airways in this state for persons who are sick, 
injured, wounded, otherwise incapacitated, helpless, or in need of medical 
care; 

(2) “Ambulance service” means the principal use of any privately or 
publicly owned ambulance for the transportation of injured or infirm 
persons; 

(3) “Authorization” means any and all forms of official permission re- 
quired by this part, including licenses, permits and certificates; 

(4) “Board” means the Tennessee emergency medical services board; 

(5) “Certificate” means official acknowledgment that an individual has 
successfully complied with all requirements to practice and has completed a 
training program accredited or recognized by the board; 

(6) “Commissioner” means the commissioner of health, the commission- 
er’s duly authorized representative, or in the event of the commissioner’s 
absence or a vacancy in the office of commissioner, the deputy commissioner; 

(7) “Community paramedic” means an individual who: 

(A) Is licensed as a paramedic that delivers care in emergency and 
non-urgent pre-hospital settings with oversight of a physician; 

(B) Has received specialized training in physiology, disease processes, 
injury and illness prevention, and medical system navigation, in addition 
to general paramedic training; and 

(C) Meets the requirements for additional licensure as a community 
paramedic as established by the board; 
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(8) “Community paramedicine” means the practice by emergency medical 
services personnel, primarily in an out-of-hospital setting, that may include 
the provisions of such services as patient evaluation, advice, treatment 
directed at preventing or improving a particular medical condition, or 
referrals to other community resources, which may be provided occasionally 
or at irregular intervals; — 

(9) “Department” means the department of health; 

(10) “Director” means the director of the division of emergency medical 
services of the department; 

(11) “Emergency medical dispatcher” (EMD) means an individual certi- 
fied by the department as having successfully completed a department- 
approved EMD course; 

(12) “Emergency medical response vehicle” means any privately or pub- 
licly owned vehicle which is maintained or operated for the transportation of 
emergency medical care personnel, equipment, and supplies to the scene of 
a medical emergency for the provision of emergency medical services; 

(13) “Emergency medical service director” means an individual who 
directs the planning, development, implementation, coordination, adminis- 
tration, monitoring and evaluation of services provided by a licensed 
ambulance service; 

(14) “Emergency medical service medical director” means an individual 
who has an active, unencumbered license to engage in the practice of 
medicine pursuant to title 63, chapter 6, or chapter 9, and who provides 
medical advice, direction, oversight and authorization to emergency medical 
services personnel at a licensed ambulance service, and/or emergency 
medical services educational institution, including, but not limited to, 
quality assurance; 

(15) “Emergency medical services” (EMS) means the services utilized in 
responding to the perceived need for immediate medical care in order to 
prevent loss of life or aggravation of illness or injury; 

(16) “Emergency medical services personnel” means individuals certified 
or licensed by the emergency medical services board in accordance with 
various categories and classifications of licenses or certificates that the board 
establishes; 

(17) “Invalid vehicle” means any privately or publicly owned vehicle that 
is maintained, operated and intended to be used to transport persons who 
are convalescent, or otherwise nonambulatory, and do not require medical 
treatment while in transit; 

(18) “License” means an authorization to a person to provide ambulance 
services; or an authorization to an individual to practice emergency medical 
care as emergency medical services personnel; 

(19) “Medical direction” means the supervision by a physician licensed to 
practice in the state of Tennessee of all medical aspects of patient care within 
EMS; 

(20) “Member” means a member of the Tennessee emergency medical 
service board; 

(21) “Mobile integrated health care” means the provision of health care 
using patient-centered, mobile resources in the out-of-hospital environment 
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under local medical control as part of a community-based team of health and 
social services providers to include, but not be limited to, home health 
organizations and community paramedics; 

(22) “Mobile prehospital emergency medical care” means those emergency 
medical services rendered outside the hospital facility, precedent to and 
during transportation of such patients to emergency treatment facilities; 

(23) “Patient” means an individual who, as a result of physical or mental 
condition, needs medical attention; 

(24) “Permit” means an authorization issued for an ambulance vehicle as 
meeting the standards adopted pursuant to this part; 

(25) “Person” means any individual, association, organization or any 
other business entity, either profit or nonprofit, any state or local govern- 
mental entity, and federal agencies to the extent permitted by federal law; 

»(26) “Practice” means the exercise of principles and skills for effective 
emergency medical care under medical direction recognized as acts and 
responsibilities within the discipline of emergency medical services; 

(27) “Run records” means ambulance run reports relative to a response by 
an ambulance service or invalid vehicle operator during which a patient is 
evaluated, treated or transported; 

(28) “Service” means the provision of organized response by ambulances 
or emergency response vehicles, or the provision of emergency care on an 
organized basis; 

(29) “State” means the state of Tennessee; 

(30) “State emergency medical services medical director” means an indi- 
vidual who has an unencumbered license to engage in the practice of 
medicine pursuant to title 63, chapter 6 or chapter 9 and who provides 
medical advice, direction, and oversight for statewide medical direction, 
including, but not limited to, quality assurance, protocols and standing 
orders; and 

(31) “Volunteer personnel” means persons who provide emergency care 
without expectation of remuneration who do not receive payment for 
services rendered, and who do not depend on the provision of emergency care 











for their livelihood or a substantial portion of their livelihood. 


History. 

Acts 19838, ch. 440, § 3; T.C.A., § 68-39-502; 
Acts A992 Veh. (796) "$01: 1993s chy 2728) S14 
1994,' ch. 726, $1; 1997, ch; 280,:§ 1; T.C.A,, 
§ 68-140-502; Acts 2012, ch. 728, §§ 1-6; 2017, 
ch. 370, § 1. 


Compiler’s Notes. 

Acts 2017, ch. 370, § 3 provided that not- 
withstanding this act, which amended this sec- 
tion, or the Uniform Administrative Procedures 
Act, compiled in Tennessee Code Annotated, 
title 4, chapter 5, any rule promulgated to 
implement the provisions of this act shall be 
provided to the chairs of the health committee 
of the house of representatives and the health 
and welfare committee of the senate by the 
secretary of state, after approval by the attor- 


ney general and reporter, at the same time the 
text of the rule is made available to the govern- 
ment operations committees of the senate and 
the house of representatives for purposes of 
conducting the review required by § 4-5-226 in 
order for the health committee of the house of 
representatives and the health and welfare 
committee of the senate to be afforded the 
opportunity to comment on the rule. 


Amendments. 

The 2017 amendment added the definitions 
of “community paramedic”, “community para- 
medicine” and “mobile integrated health care”. 


Effective Dates. 
Acts 2017, ch. 370, § 4. May 11, 2017. 
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68-140-303. Emergency medical services board. 


(a) There is created and established the Tennessee emergency medical 
services board by transfer and expansion of the duties and responsibilities of 
the EMS advisory council. The board shall consist of thirteen (13) members. 

(b) The members of the board shall be appointed by the governor, who may 
appoint such members in the following manner: 

(1) Two (2) licensed physicians, who may be selected from lists of qualified 
persons submitted by interested medical groups, including, but not limited 
to, the Tennessee Medical Association; 

(2) One (1) registered nurse, who may be selected from lists of qualified 
persons submitted by interested nursing groups, including, but not limited 
to, the Tennessee Nurses Association; 

(3) One (1) hospital administrator, who may be selected from lists of 
qualified persons submitted by interested hospital groups, including, but not 
limited to, the Tennessee Hospital Association; 

(4) One (1) member who maintains certification or licensure as emergency 
medical services personnel, registered nurse, or physician and who is also 
affiliated with a volunteer nonprofit ambulance service; 

(5) Two (2) operators of ambulance services, each of whom maintains 
licensure as emergency medical services personnel, who may be selected 
from lists of qualified persons submitted by interested ambulance services 
groups, including, but not limited to, the Tennessee Ambulance Services 
Association; 

(6) One (1) rescue squad member who maintains licensure as emergency 
medical services personnel. The rescue squad member may be selected from 
lists of qualified persons submitted by interested rescue squad groups, 
including, but not limited to, the Tennessee Association of Rescue Squads; 

(7) One (1) professional firefighter member who maintains licensure as 
emergency medical services personnel or registered nurse. The professional 
firefighter member may be selected from lists of qualified persons submitted 
by interested firefighter groups, including, but not limited to, the Tennessee 
Professional Firefighters Association; 

(8) One (1) member who maintains licensure as emergency medical 
services personnel. Such member may be selected from lists of qualified 
persons submitted by interested civil defense groups including, but not 
limited to, the Tennessee Civil Defense Association; 

(9) Two (2) officials of county, municipal or metropolitan governments 
which operate ambulance services; and 

(10) One (1) paramedic instructor from an accredited paramedic program 
licensed in this state. 

(c) The governor shall consult with interested emergency medical services 
groups including, but not limited to, the professional organizations listed in 
subsection (b) to determine qualified persons to fill the positions on the board. 

(d)(1) Members, except those appointed to complete the term of a former 

member, shall be appointed for a term of four (4) years, or until their 

successors are appointed. Vacancies shall be filled through appointment by 
the governor, giving consideration to the recommendations of the board or 
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interested emergency medical services groups listed in subsection (b). Any 
member who is absent from three (3) consecutive meetings may be removed 
from the board by the governor or by action of the majority of the board. In 
making appointments to the board, the governor shall strive to ensure that 
at least one (1) member serving on the board is sixty (60) years of age or older 
and that at least one (1) person serving on the board is a member of a racial 
minority. ~ 
(2)(A) As a vacancy occurs or as a term expires, the governor shall make 
appointments so that the board is structured as follows: 
(i) Four (4) members shall be residents of the eastern grand division; 
(ii) Four (4) members shall be residents of the middle grand division; 
(iii) Four (4) members shall be residents of the western grand 
division; and | 
(iv) One (1) member shall be an at-large member. 

(B) The interested emergency medical services groups shall submit 
names that satisfy the residency criteria of subdivision (d)(2)(A). 

(e) The chair shall be a member elected by the board. The chair shall be 
authorized to certify the actions of the board. 

(f)(1) The board shall meet at the call of the chair. The chair shall convene at 

least two (2) meetings per year, such other meetings as are necessary to 

transact the business of the board, or upon receipt of a written request 
signed by three (3) or more members of the board. Seven (7) members of the 
board shall constitute a quorum for the transaction of meetings. 
(2)(A) Notwithstanding subsection (d), any member who misses more than 
fifty percent (50%) of the scheduled meetings in a calendar year shall be 
removed as a member of the board. 

(B) The emergency medical services director shall promptly notify, or 
cause to be notified, the appointing authority of any member who fails to 
satisfy the attendance requirement as prescribed in subdivision (f)(2)(A). 

(g) The members of the board shall be paid a per diem of fifty dollars 
($50.00) for attending board meetings and shall be reimbursed for their travel 
expenses incurred in attending board meetings, ad hoc committee activities or 
other travel incurred in the performance of the official duties, in accordance 
with the comprehensive travel regulations as promulgated by the department 
of finance and administration and approved by the attorney general and 
reporter. 

(h) Administrative services for the board shall be provided by the depart- 
ment. 

(i) The board shall keep accurate minutes of the proceedings of all its 
meetings, a copy of which shall be kept on file in the office of the director and 
open to public inspection. Any rules adopted by the board shall be promulgated 
pursuant to the Uniform Administrative Procedures Act, compiled in title 4, 
chapter 5. 


History. 503; Acts 1997, ch. 271, §§ 1, 2; 2003, ch. 293, 
Acts 1983, ch. 440, §§ 4, 5; 1988, ch. 1018, § 1; T.C.A., § 68-140-503; Acts 2012, ch. 719, 
§ 70; 1991, ch. 191, 8§ 1, 2; T.C.A., § 68-39- §§ 3-6; 2012, ch. 728, §§ 7-11; 2016, ch. 613, 
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Siar Amendments. 


The 2016 d t aye 
Code Commission Notes. Former § 68-140- f proendment added ie) 
503 was transferred to § 68-140-303 by author- Effective Dates. 
ity of the code commission in 2011. Acts 2016, ch. 618, § 4. March 22, 2016. 


68-140-304. Powers and duties of board. 


In addition to any other power, duty or responsibility given to the board by 
this part, the board has the power, responsibility and duty to: 

(1) Approve schools, establish and prescribe courses, and establish and 
prescribe the curricula and minimum standards for training, as required to 
prepare persons for certification under this part; - 

(2) Promulgate regulations governing the issuance of such licenses, per- 
mits and certificates for services, vehicles or personnel as required by this 
part, and condition such issuance as necessary. These regulations may 
establish various categories and classifications of licenses, permits and 
certificates; 

(3) Establish minimum standards governing the activities and operations 
of various categories of services, vehicles or personnel, licensed, permitted or 
certified by the board; 

(4) Provide hearings in accordance with the Uniform Administrative 
Procedures Act, compiled in title 4, chapter 5, to persons seeking review of 
actions of the department, the board, or the commissioner, and hear and 
decide those enforcement and disciplinary matters presented by the 
department; 

(5) Issue such orders as may be necessary or helpful to effectuate this 
part; 

(6) Establish standards for the amounts and types of insurance coverage 
required for authorized providers of emergency medical services in this 
state; provided, however, that: 

(A) Coverage shall extend to an EMS vehicle whether operated by the 
owner or the owner’s agent; and 
(B) In the case of a local government, the board may consider compli- 

ance with the Governmental Tort Liability Act, compiled in title 29, 

chapter 20, as satisfaction of this requirement; 

(7) Regulate the development and operation of emergency medical ser- 
vices telecommunication systems; 

(8) Promulgate rules establishing fees as provided in this part; 

(9) Establish standards pursuant to the Uniform Administrative Proce- 
dures Act for emergency medical dispatch; 

(10) Certify paramedic training centers operated by a fire department 
that operates its own fire training academy to provide training for career 
paramedics employed by the fire department; 

(11) Enter into agreements or contracts with any person to assist im- 
paired professionals who are licensed, permitted or certified by the board; 

(12) Establish standards for a community paramedic through promulga- 
tion of rules pursuant to the Uniform Administrative Procedures Act. These 
standards shall provide that the evaluation, advice, and treatment are 
within the scope of practice of emergency medical services personnel when 
specifically requested or directed by a physician as a means of delivering 
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(13) Certify emergency medical technician (EMT) and advanced emer- 
gency medical technician (AEMT) training centers operated by ambulance 
services to provide training for career EMTs and AEMTs. 


History. 

Acts 1983, ch. 440, § 6; T.C.A., § 68-39-504; 
Acts 1994, ch. 726, § 3; 2006, ch. 752, § 1; 
T.C.A. § 68-140-504; Acts 2012, ch. 728, § 12; 
2017, ch. 370;;§ ,2; 2018,.ch,,998; §1. 


Compiler’s Notes. 

Acts 2017, ch. 370, § 3 provided that not- 
withstanding this act, which amended this sec- 
tion, or the Uniform Administrative Procedures 
Act, compiled in Tennessee Code Annotated, 
Title 4, Chapter 5, any rule promulgated to 
implement the provisions of this act shall be 


ney general and reporter, at the same time the 
text of the rule is made available to the govern- 
ment operations committees of the senate and 
the house of representatives for purposes of 
conducting the review required by § 4-5-226 in 
order for the health committee of the house of 
representatives and the health and welfare 
committee of the senate to be afforded the 
opportunity to comment on the rule. 


Amendments. 
The 2017 amendment added (12). 
The 2018 amendment added (18). 


provided to the chairs of the health committee 
of the house of representatives and the health 
and welfare committee of the senate by the 
secretary of state, after approval by the attor- 


Effective Dates. 
Acts 2017, ch. 370, § 4. May 11, 2017. 
Acts 2018, ch. 998, § 3. May 21, 2018. 


68-140-309. Duties and authority of EMS personnel and physician on 
the scene. 


(a) EMS personnel shall exercise the skills and abilities needed to render 
appropriate emergency medical care and provide emergency medical services 
in accordance with authorized procedures in the respective level of training, 
and shall administer care to patients based upon knowledge and application of 
principles derived from accepted practice and medical approval, and shall fully 
comply with the board’s regulations governing activities and performance for 
the category of license or certification. Licensed emergency medical services 
personnel, a physician or a nurse shall accompany and attend every patient 
transported by ambulance in this state. Nothing in this part shall be construed 
to authorize or require any medical treatment or transportation to any hospital 
or emergency care facility of a patient who objects to the treatment or 
transport on religious grounds. 

(b) If the licensed emergency medical services personnel and the physician 
on the scene disagree on the proper course of treatment, the physician should 
confer with the base hospital physician before ordering treatment. When no 
base hospital physician is available, the physician on the scene controls. 

(c) Licensed emergency medical services personnel may function within 
hospital emergency services under nursing supervision in accordance with 
policies and procedures adopted by the hospital. 

(d) Nothing in this part shall be construed so as to prevent emergency 
medical personnel under medical direction from: 

(1) Providing care that is not EMS, as defined by § 68-140-302, including 
non-emergent care or transportation by ambulance; or 
(2) Treating patients on scene who do not require transport. 

(e) Nothing in this part shall be construed so as to allow a provider of 
emergency medical services, as defined by § 68-140-302, to function as a 
“home care organization” as defined under § 68-11-201. 
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History. Amendments. 

Acts 1983, ch. 440, § 11; 1990, ch. 932, § 2; The 2014 amendment added (d) and (e). 
1990, ch. 1060, §§ 1, 2; T.C.A., § 68-39-509; 
Acts 1992, ch. 796, § 4; 1993, ch. 273, § 2; Effective Dates. 
1997, ch. 161, §§ 1, 2; T.C.A., § 68-140-509; Acts 2014, ch. 715, § 2. July 1, 2014. 
Acts 2012, ch. 728, §§ 16-18; 2014, ch. 715, § 1. 


68-140-311. Prohibited acts — Disciplinary action. 


(a) Any person subject to regulation pursuant to this part may be subject to 
discipline or may be denied authorization for the following prohibited acts: 

(1) Violation or attempted violation or assisting in or abetting the viola- 
tion of or conspiring to violate any of the following: 

(A) Any provision of this part; 

(B) Any rule or regulation of the board; 

(C) Any order issued pursuant to this part; 

(D) Any terms or conditions of an authorization; or 

(E) Any criminal statute of any state or Canadian province, or of the 

United States or Canada which involves moral turpitude or reflects upon 

the person’s ability to fulfill such person’s responsibilities under this part; 

(2) Habitual intoxication or personal misuse of any drugs or the use of 
intoxicating liquors, narcotics, controlled substances, controlled substance 
analogues or other drugs or stimulants in such manner as to adversely affect 
the delivery, performance or activities in the care of the patients requiring 
medical care; 

(3) Making false statements or representations, being guilty of fraud or 
deceit in obtaining authorization; 

(4) Making false or materially incorrect or inconsistent entries in any 
patient records or in the records of any ambulance service, health care 
facility, school, institution or other work place location; 

(5) Failure to report patient care which accurately reflects the evaluation 
and treatment of each patient; 

(6) Abandoning or neglecting a patient requiring emergency care, follow- 
ing assumption of duty; 

(7) Unauthorized use or removal of narcotics, drugs, supplies or equip- 
ment from any ambulance, health care facility, school, institution or other 
work place location; 

(8) Performing or attempting emergency care techniques or procedures 
without proper permission, license, certification, training, medical direction, 
or otherwise engaging in unethical practices or conduct; 

(9) Assigning persons to perform functions contrary to this part or rules 
and regulations of the board; 

(16) Failing to submit an application, required documentation, or fee by 
the established expiration date; 

(11) Permitting or allowing another person to use the licensed person’s 
license or certificate for the purpose of practicing or impersonating an EMT 
or other certified or licensed health care provider; 

(12) Discriminating in rendering emergency care because of race, sex, 
creed, religion, national origin or ability to pay; 

(13) Gross health care liability or negligence, or a pattern of continued or 
repeated health care liability, ignorance, negligence or incompetence in the 
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provision of emergency care; 

(14) Failure of the owner or provider of any ambulance or emergency 
medical service to ensure compliance by such service and its personnel with 
this part and all regulations promulgated hereunder; or 

(15) Refusing to follow the medical orders of a licensed medical doctor or 
doctor of osteopathy on the scene if such physician: 

(A) “Takes responsibility for the care of the patient; 
(B)G) Either travels with the patient to the hospital; or 
(ii) Reaches an agreement with the base hospital physician that the 
patient has been stabilized and can be transported safely without the 
continued attendance of the physician; and 
(C) Signs the trip records of the ambulance service relative to the orders 
and treatment given on the scene and in transit, if applicable. 

-(b) Disciplinary action against a person licensed to practice by another state 
of the United States for any acts or omissions which would constitute grounds 
for discipline of a person licensed in this state. A certified copy of the initial or 
final order or other equivalent document memorializing the disciplinary action 
from the disciplining state shall constitute prima facie evidence of a violation 
of this section, and shall be sufficient grounds upon which to deny, restrict, or 
condition licensure or renewal and/or otherwise discipline a licensee licensed 
in this state. 

(c) In disciplinary actions against individuals holding a license, certificate, 
permit, or authorization in this state at the time of a disciplinary action in 
another reporting state, in the absence of justifying evidence to the contrary, 
there shall be a rebuttable presumption that the sanction proposed in any such 
proceeding will be comparable to that in the reporting state. However, no such 
presumption shall exist for those who are applying for licensure, certification, 
permit, or authorization in this state during or after the time the disciplinary 
action in the other state is pending or has become final. If the board denies, 
restricts, or conditions a licensure, certification, permit, or authorization based 
on a disciplinary action in another state, the applicant shall, upon written 
request, filed within thirty (30) days of the date of the action on the application, 
be entitled to a contested case hearing. 

(d) Any person subject to regulation under this part must notify the 
Tennessee emergency medical services board of all convictions and pending 
charges, including arrests, citations for reckless driving under § 55-10-205, 
and indictments, for commission of a felony or misdemeanor in any jurisdiction 
within ten (10) business days of the occurrence of such actions. This subsection 
(d) shall apply to persons whose licenses are active, inactive, or suspended on 
the date of the conviction or the date the charges were filed. Failure to timely 
notify the Tennessee emergency medical services board of the occurrence of 
such actions shall result in the suspension of active and inactive licenses. 


History. Compiler’s Notes. 

Acts 1988, ch. 440, § 13; 1990, ch. 932, § 1; Acts 2018, ch. 861, § 2 provided that the act, 
T.C.A., § 68-39-511; Acts 1992, ch. 796, § 5; which amended this section, shall apply to all 
2001, ch. 286, § 3; 2010, ch. 773, § 1; T.C.A., convictions and charges filed against persons 
- § 68-140-511; Acts 2012, ch. 798, § 58; 2012, subject to the requirements of the act on and 
ch. 848, § 95; 2018, ch. 861, § 1. after July 1, 2018. 


113 EMERGENCY SERVICES 68-140-329 


Amendments. Effective Dates. 
The 2018 amendment added (d). Acts 2018, ch. 861, § 2. July 1, 2018. 


68-140-328. Treatment of heart attack patients. 


(a) The department shall recognize hospitals that meet the criteria of a 
ST-elevation myocardial infarction (STEMI) receiving center or STEMI refer- 
ring center. Such recognition is limited to inclusion on a list, maintained by the 
department, of STEMI receiving centers and STEMI referring centers. The list 
shall be published on the department’s division of emergency medical services’ 
website. 

(b) The department may recognize certification or accreditation from a 
department-approved nationally recognized certifying or accrediting organiza- 
tion, as sufficient to recognize a hospital as a STEMI receiving center or a 
STEMI referring center. 

(c) To be recognized as a STEMI receiving center or a STEMI referring 
center by the department, a hospital must submit written notification to the 
board for licensing healthcare facilities and submit proof that the hospital 
meets the applicable criteria set forth by a department-approved nationally 
recognized certifying or accrediting organization. 

(d) If a hospital loses its certification or accreditation, it shall notify the 
board for licensing healthcare facilities. The department must then remove the 
hospital from the department’s list. 

(e) Each ambulance service shall develop and implement pre-hospital care 
protocol plans related to the assessment, treatment, and transport of STEMI 
heart attack patients by licensed emergency medical services personnel. The 
protocol shall include plans for the triage and transport of STEMI heart attack 
patients to the closest or most appropriate STEMI receiving center, or, when 
appropriate, to a STEMI referring center, based on nationally recognized 
clinical practice guidelines. The emergency medical services board has the 
authority to promulgate rules to implement and enforce this section. 

(f) STEMI receiving centers are encouraged to coordinate, through agree- 
ment, with STEMI referring centers throughout the state to provide appropri- 
ate access to care for acute heart attack patients. 


History. Effective Dates. 
Acts 2018, ch. 626, § 1. Acts 2018, ch. 626, § 2. April 2, 2018. 


68-140-329. Treatment of stroke patients. 


(a) The emergency medical services board shall promulgate rules establish- 
ing protocol guidelines for evidence-based pre-hospital assessment, treatment, 
education, and transport of stroke patients by emergency medical providers. 

(b) Based on the protocol guidelines established by the board, each ambu- 
lance service shall establish and implement pre-hospital care protocol plans 
related to the assessment, triage, and transport of stroke patients. The 
protocol guidelines shall include specific language incorporating entry and 
transfer plans for patients with suspected large vessel occlusion to the most 
appropriate stroke-ready facility. 
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(c) Each licensed ambulance service in this state shall refer to protocol 
guidelines, as part of current training requirements, to assure that licensed 
emergency medical services personnel receive regular training on the assess- 


ment and treatment of stroke patients, including those most severe stroke 





cases, which may include a large vessel occlusion. 


History. 
Acts 2018, ch. 722, § 2. 


Code Commission Notes. Acts 2018, ch. 722, 
§ 2 purported to enact § 68-140-328. Section 
68-140-328 was previously enacted by Acts 
2018, ch. 626, § 1; therefore, the enactment by 


Acts 2018, ch. 722, § 2 was designated as 
§ 68-140-329 by the code commission. 


Effective Dates. 

Acts 2018, ch.722, § 3. July 1, 2018; provided 
that for rulemaking. purposes, the act took 
effect on April 12, 2018. 


68-140-330. Waiver of initial licensure fees for low-income persons. 


(a) As used in this section: 

(1) “Licensing” means the procedure through which the privilege to 
engage in a profession regulated under this part is granted by the board; 

(2) “Licensure fee” means a fee imposed by the board on persons licensed 
to practice a profession for the privilege of services; and 

(3) “Low-income persons” means persons who are enrolled in a state or 
federal public assistance program, including, but not limited to, temporary 
assistance for needy families (TANF), medicaid, or supplemental nutrition 
assistance program (SNAP). 
(b)(1) When a license is required for persons to practice in a profession under 
this part, the board shall waive all initial licensure fees for low-income 
persons. 

(2)(A) Persons seeking a waiver of initial licensure fee requirements shall 

apply to the board in a format prescribed by the board. 

(B) The board shall process the application within thirty (30) days of its 

receipt from the applicant. 

(3) The board shall promulgate rules to effectuate the purposes of this 
section. 


History. 
Acts 2018, ch. 954, § 3. 


Effective Dates. 
Acts 2018, ch. 954, § 4. January 1, 2019; 


provided that for purposes of promulgating 
rules, the act took effect May 18, 2018. 


68-140-331. Limited pilot project for purpose of determining impact of 
EMT/AEMT training centers. 


(a) A limited pilot project is established for the purpose of determining the 
impact of EMT/AEMT training centers operated by ambulance services li- 
censed in this state. Under this limited pilot project, a total of fifteen (15) 
training centers authorized by this section may be operated. The emergency 
medical services board shall oversee this pilot project. 

(b) In order to be certified by the board pursuant to § 68-140-304(13), a 
training program offered by an EMT/AEMT training center must follow the 
National EMS Scope of Practice Model for Emergency Medical Service Person- 
nel as promulgated by the United States department of transportation, 
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national highway traffic safety administration. Ambulance services licensed in 
this state may establish an EMT/AEMT training program. Additionally, the 
ambulance service must have an instructor coordinator approved by the 
division of emergency medical services who serves as the training coordinator 
or lead instructor for the ambulance service. The ambulance service must 
charge a special enrollment fee of one hundred seventy-five dollars ($175) to 
each student to be paid directly to the division of emergency medical services 
to be allocated to the general fund. When considering a pilot EMT/AEMT 
training center application under this section, the board shall consider 
whether an EMT/AEMT training center exists in the relevant service area in 
which the pilot EMT/AEMT training center is seeking to be located. 

(c)(1) A training program offered by an EMT/AEMT training center may not 

offer training to more than two (2) classes of students per year, per type of 

class. 

(2) Atraining program offered by an EMT/AEMT training center may not 
have more than ten (10) total students per class. 

(3) An ambulance service located in a county with a population of less 

than fifty thousand (50,000), according to the 2010 federal census and any 
subsequent federal census, may send students to another county for train- 
ing. The receiving training center may then have classes of no more than 
twenty (20) students per class. 
(d)(1) Any ambulance service that operates an EMT/AEMT training center 
must document, for each student, the student name, the course the student 
takes, the date the course begins and is completed, and the exam score for 
each time the student takes the standard certification test. For each course 
taught, the ambulance service training center must also report the total 
number of students that started the course, the total number of students 
that completed the course, and the percentage of those who completed the 
course that passed the standard certification test on the first attempt. 

(2) The documentation required by subdivision (d)(1) must be submitted 
to the emergency medical services board and to the chancellor of the 
Tennessee board of regents on a quarterly basis, beginning in the quarter 
that the first course offered by the training center is completed. 

(3) The emergency medical services board shall compile an annual report 
based on the documentation received from ambulance services operating an 
EMT/AEMT training center and shall submit the annual report to the chairs 
of the health committee of the house of representatives and the health and 
welfare committee of the senate. This report must be submitted by June 30 
of each year the pilot project is in operation. 


History. nel as promulgated by the U.S. department of 
Acts 2018, ch. 998, § 2; 2019, ch. 489, § 1. transportation, national highway traffic safety 
administration. Ambulance services licensed in 

Amendments. this state may establish an EMT/AEMT train- 


The 2019 amendment rewrote the section 
which read: 

“(a) In order to be certified by the board 
pursuant to § 68-140-304(13), a training pro- 
gram offered by an EMT/AEMT training center 
must follow the National EMS Scope of Practice 
Model for Emergency Medical Service Person- 


ing program. Additionally, the ambulance ser- 
vice must have an instructor coordinator ap- 
proved by the division of emergency medical 
services who serves as the training coordinator 
or lead instructor for the ambulance service. 
The ambulance service must charge a special 
enrollment fee of one hundred seventy-five dol- 
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lars ($175) to each student to be paid directly to 
the division of emergency medical services to be 
allocated to the general fund. 

“(b)(1) A training program offered by an EMT/ 
AEMT training center may not offer training to 
more than two (2) classes of students per year, 
per type of class. 

“(2) A training program offered by an EMT/ 
AEMT training center may not have more than 
ten (10) total students per class. 

“(3) An ambulance service located in a county 
with a population of less than fifty thousand 
(50,000), according to the 2010 federal census 
and any subsequent federal census, may send 
students to another county for train- ing. The 
recelving training program may then have 
classes of no more than twenty (20) total stu- 
dents per class. 

“(e)(1) Any ambulance service that operates 
an EMT/AEMT training center must document, 
for each student, the student name, the course 
the students take, the date the course begins 
and is completed, and the exam score for each 
time the students take the standard certifica- 
tion test. 

“(2) The documentation required by subdivi- 
sion (c)(1) must be submitted to the emergency 
medical services board and to the Tennessee 
board of regents. 
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“(3) The emergency medical services board 
shall compile an annual report based on the 
documentation received from ambulance ser- 
vices operating an EMT/AEMT training center, 
and shall submit the annual report to the 
chairs of the health committee of the house of 
representatives and the health and welfare 
committee of the senate. 

“(d) The training centers authorized by this 
section are a limited pilot project for the pur- 
poses of assessing the impact of EMT/AEMT 
training centers on the provision of emergency 
medical services in the state. Under this lim- 
ited pilot project, an EMT/AEMT training cen- 
ter authorized by this section may only be 
operated in counties having a population, ac- 
cording to the 2010 federal census or any sub- 
sequent federal census, of: 


not less than: nor more than: 


156,800 156,900 
122,900 123,000 
57,400 57,500 
56,800 56,900 
18,200 18,300” 


Effective Dates. 
Acts 2018, ch. 998, § 3. May 21, 2018. 
Acts 2019, ch. 489, § 2. May 24, 2019. 


68-140-332. Proof of license, registration, or certification by electronic 
means. 


Notwithstanding any law to the contrary, a person who is licensed, regis- 
tered, or certificated to provide emergency medical services in this state and 
who is required by statute or rule to keep proof of their license, registration, or 
certification on their person may satisfy that requirement by providing the 


proof by electronic means. 


History. 
Acts 2019, ch. 328, § 1. 


Effective Dates. 
Acts 2019, ch. 328, § 2. May 8, 2019. 


PART 4 
AUTOMATED EXTERNAL DEFIBRILLATORS 


68-140-401. Legislative intent. 


NOTES TO DECISIONS 


1. Employer. 

In a case involving an employer’s alleged 
failure to use an automated external defibrilla- 
tor (AED) to assist an employee who presum- 
ably suffered cardiac arrest at work, the su- 
preme court held that the complaint failed to 
state of action. The employee’s claim did not 


arise out of her employment because the em- 
ployer provided reasonable medical assistance 
and had neither a statutory nor a common law 
duty to use its AED to assist the employee. 
Chaney v. Team Techs., Inc., 568 S.W.3d 576, 
2019 Tenn. LEXIS 20 (Tenn. Jan. 31, 2019). 
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68-140-403. Use of AED devices — Training — Maintenance — Regis- 


tration encouraged. 


NOTES TO DECISIONS 


1. Employer. 

In a case involving an employer’s alleged 
failure to use an automated external defibrilla- 
tor (AED) to assist an employee who presum- 
ably suffered cardiac arrest at work, the su- 
preme court held that the complaint failed to 
state of action. The employee’s claim did not 


arise out of her employment because the em- 
ployer provided reasonable medical assistance 
and had neither a statutory nor a common law 
duty to use its AED to assist the employee. 
Chaney v. Team Techs., Inc., 568 S.W.3d 576, 
2019 Tenn. LEXIS 20 (Tenn. Jan. 31, 2019). 


68-140-404. Program for use of AEDs. 


NOTES TO DECISIONS 


1. Employer. 

In a case involving an employer’s alleged 
failure to use an automated external defibrilla- 
tor (AED) to assist an employee who presum- 
ably suffered cardiac arrest at work, the su- 
preme court held that the complaint failed to 
state of action. The employee’s claim did not 


arise out of her employment because the em- 
ployer provided reasonable medical assistance 
and had neither a statutory nor a common law 
duty to use its AED to assist the employee. 
Chaney v. Team Techs., Inc., 568 S.W.3d 576, 
2019 Tenn. LEXIS 20 (Tenn. Jan. 31, 2019). 


68-140-406. Limitation on liability of entity responsible for program. 


The entity responsible for the AED program shall not be civilly liable for any 
personal injury that results from an act or omission related to the use or 
maintenance of the AED that does not amount to willful or wanton misconduct 


or gross negligence. 


History. 
Acts 1999, ch. 488, § 5; T.C.A., § 68-140-706; 
Acts 2019, ch. 61, § 1. 


Amendments. 

The 2019 amendment substituted “be civilly 
liable for any personal” for “be liable for any 
civil liability for any personal”, inserted “re- 
lated to the use or maintenance of the AED” 
and deleted “if the applicable provisions and 
program established under § 68-140-404 and 
the rules adopted by the department pursuant 
to § 68-140-405 have been met by the entity 
and have been followed by the individuals us- 
ing the AED” following “negligence” at the end. 


Effective Dates. 
Acts 2019, ch. 61, § 2. March 28, 2019. 


Attorney General Opinions. 

Tennessee law does not prohibit an untrained 
person from using an automated external defi- 
brillator (AED). However, an acquirer of an 
automated external defibrillator that allows an 
untrained person to use its defibrillator may 
not avail itself of the limitation on liability 
afforded under T.C.A. § 68-140-406. Even 
when an AED acquirer is not protected by the 
statutory limitation on liability, it may not be 
amenable to suit under the statute because the 
statute does not expressly provide for a “private 
right of action” against an AED acquirer for its 
failure to comply with the statute’s training 
provisions. OAG 18-47, 2018 Tenn. AG LEXIS 
46 (11/21/2018). 


PART 5 
EPINEPHRINE AUTO-INJECTORS 


68-140-501. Part definitions. 


As used in this part, unless the context otherwise requires: 
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(1) “Authorized entity” means an entity or organization at which aller- 
gens capable of causing anaphylaxis may be present, including, but not 
limited to, a recreation camp, college, university, place of worship, youth 
sports league, amusement park, restaurant, place of employment, and sports 
arena. The term does not include a public or nonpublic school that is 
authorized to maintain and administer an epinephrine auto-injector on the 


premises, of the school pursuant to § 49-50-1602; 

(2) “Department” means the department of health; 

(3) “Emergency public access station (KPAS)” means a locked, secure 
container for the storage of epinephrine auto-injectors that: 

(A) Is maintained by and under the general supervision of a medical 
professional and that allows a layperson, after consulting with the medical 
professional in real time by audio, televideo, or other similar means of 
electronic communication, to unlock the container and access the epineph- 


rine auto-injectors; and 


(B) Is approved for use under any applicable provisions of title 21 of the 


United States Code; 


(4) “Epinephrine auto-injector” means a single-use device used to admin- 
ister by automatic injection a premeasured dose of epinephrine into the body 


of a person; 


(5) “Health care prescriber” means a medical doctor or doctor of osteo- 
pathic medicine who is licensed pursuant to title 63, chapter 6 or 9; a nurse 
practitioner licensed pursuant to title 63, chapter 7; and a physician 
assistant licensed pursuant to title 63, chapter 19; and 

(6) “Medical professional” means a medical doctor or doctor of osteopathic 
medicine who is licensed to practice medicine or osteopathic medicine in this 
state or in any other state or territory of the United States. 


History. 
Acts 2016, ch. 805, § 1. 


Compiler’s Notes. 

Acts 2016, ch. 805, § 4, provided that the act, 
notwithstanding this act or the Uniform Ad- 
ministrative Procedures Act, compiled in Ten- 
nessee Code Annotated, Title 4, Chapter 5, any 
rule promulgated to implement the provisions 
of this act [which enacted this part] shall be 
provided to the chairs of the health committee 
of the house of representatives and the health 
and welfare committee of the senate by the 
secretary of state, after approval by the attor- 


ney general and reporter, at the same time the 
text of the rule is made available to the govern- 
ment operations committees of the senate and 
the house of representatives for purposes of 
conducting the review required by § 4-5-226 in 
order for the health committee of the house of 
representatives and the health and welfare 
committee of the senate to be afforded the 
opportunity to comment on the rule. 


Effective Dates. 

Acts 2016, ch. 805, § 5. July 1, 2016; pro- 
vided that for the purpose of promulgating 
rules, the act took effect on April 14, 2016. 


68-140-502. Prescribers of epinephrine auto-injectors — Stock and 
storage — Training for administration of epinephrine 
auto-injectors — Training programs — Liability. 


(a) A health care prescriber may prescribe epinephrine auto-injectors in the 
name of an authorized entity for use in accordance with this part, and 
pharmacists and health care prescribers may dispense epinephrine auto- 
injectors pursuant to a prescription issued in the name of an authorized entity. 

(b) An authorized entity may acquire and stock a supply of epinephrine 
auto-injectors pursuant to a prescription issued in accordance with subsection 
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(a). Except as otherwise provided in subsection (g), if an authorized entity 
acquires and stocks a supply of epinephrine auto-injectors pursuant to this 
subsection (b), the authorized entity shall: 

(1) Store epinephrine auto-injectors in a location readily accessible in an 
emergency, and in accordance with the epinephrine auto-injector’s instruc- 
tions for use and any rules promulgated by the department for the mainte- 
nance of epinephrine auto-injectors by an authorized entity; and 

(2) Designate one or more employees or agents who have completed the 
training required by subsection (d) to be responsible for the storage, 
maintenance, control, and general supervision of the epinephrine auto- 
injectors. J 
(c) An employee or agent of an authorized entity who has completed the 

training required by subsection (d), or a layperson who is provided access to an 
EPAS in accordance with subsection (g), may: 

(1) Provide an epinephrine auto-injector to a person who the employee, 
agent, or person believes in good faith is experiencing anaphylaxis, or to the 
parent, guardian, or caregiver of the person, for immediate administration to 
the person, regardless of whether the person has a prescription for an 
epinephrine auto-injector or has previously been diagnosed with an allergy; 
and 

(2) Administer an epinephrine auto-injector to a person who the em- 
ployee, agent, or person believes in good faith is experiencing anaphylaxis, 
regardless of whether the person has a prescription for an epinephrine 
auto-injector or has previously been diagnosed with an allergy. 

(d) Before an employee or agent of an authorized agency is designated 
pursuant to subdivision (b)(2) or authorized to provide or administer an 
epinephrine auto-injector pursuant to subsection (c), the employee or agent 
shall complete an initial anaphylaxis training program and shall complete the 
training program at least every two (2) years thereafter. The training program 
shall be conducted by a nationally recognized organization experienced in 
training laypersons in emergency health treatment, by an entity or person 
approved by the department, or as part of a class approved by the department. 
An employee or agent may complete the training required pursuant to this 
subsection (d) in a live setting or on the Internet. 

(e) A training program conducted pursuant to subsection (d) shall include 
training on: 

(1) Methods for recognizing signs and symptoms of severe allergic reac- 
tions, including anaphylaxis; 

(2) Standards and procedures for the storage and administration of an 
epinephrine auto-injector; and 

(3) Emergency follow-up procedures. 

(f) An entity or person that conducts an anaphylaxis training program shall 
issue a certificate of completion to each person who successfully completes the 
training program. The department may create or approve a form for use in 
accordance with this subsection (f). 

(g) An authorized entity that acquires a stock supply of epinephrine 
auto-injectors pursuant to subsection (b) may store a supply of epinephrine 
auto-injectors in an EPAS for the purpose of making the epinephrine auto- 
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injectors available to a layperson under the remote supervision of a medical 
professional. A layperson may access an epinephrine auto-injector from an 
EPAS only upon remote authorization by a medical professional and after 
consultation with the medical professional by audio, televideo, or other similar 
means of electronic communication. A layperson who is provided access to an 
epinephrine auto-injector in accordance with this subsection (g) may admin- 
ister or provide the epinephrine auto-injector to a person in accordance with 
subsection (c) regardless of whether the layperson has completed an anaphy- 
laxis training program conducted pursuant to subsection (d). 

(h) The following entities and persons are immune from civil liability in the 
absence of gross negligence for any action authorized by this section or the 
failure to take any action authorized by this section: 

(1) An authorized entity that acquires, stocks, and makes available 

_epinephrine auto-injectors; 

(2) An employee or agent of an authorized entity, or a layperson, who 
administers or provides an epinephrine auto-injector; 

(3) A health care prescriber who prescribes epinephrine auto-injectors to 
an authorized entity; 

(4) A pharmacist or health care prescriber who dispenses epinephrine 
auto-injectors to an authorized entity; 

(5) A third party that facilitates the availability of epinephrine auto- 
injectors to an authorized entity; 

(6) A medical professional who maintains and supervises, and provides 
remote access to, an EPAS; and 

(7) An organization, entity, or person that conducts a training program. 

(i) An authorized entity located in this state is immune from civil liability 
for any injuries or related damages resulting from the provision or adminis- 
tration of an epinephrine auto-injector by an employee or agent of the 
authorized entity that occurs outside of this state if the authorized entity: 

(1) Would not be liable for the injuries or related damages had the 
provision or administration of the epinephrine auto-injector occurred within 
this state; or 

(2) Is not lable for the injuries or related damages under any applicable 
law of the state in which the provision or administration of the epinephrine 
auto-injector occurred. 

(j) This section shall not be deemed to eliminate, limit, or reduce any other 
immunity or defense that may be available to an authorized entity or person 
under any applicable law of this state, including the provisions of § 63-6-218. 

(k) An action authorized pursuant to this section shall not be deemed to be 
the practice of medicine or any other profession that otherwise requires 
licensure. 

(1) An authorized entity that possesses and makes available epinephrine 
auto-injectors shall submit to the department a report of each incident on the 
premises of the authorized entity involving the administration or provision of 
an epinephrine auto-injector pursuant to subsection (c). The department may 
create or approve a form for use in accordance with this subsection (/). 
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History. 
Acts 2016, ch. 805, § 1. 


Compiler’s Notes. 

Acts 2016, ch. 805, § 4, provided that the act, 
notwithstanding this act or the Uniform Ad- 
ministrative Procedures Act, compiled in Ten- 
nessee Code Annotated, Title 4, Chapter 5, any 
rule promulgated to implement the provisions 
of this act [which enacted this part] shall be 
provided to the chairs of the health committee 
of the house of representatives and the health 
and welfare committee of the senate by the 
secretary of state, after approval by the attor- 
ney general and reporter, at the same time the 
text of the rule is made available to the govern- 
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ment operations committees of the senate and 
the house of representatives for purposes of 
conducting the review required by § 4-5-226 in 
order for the health committee of the house of 
representatives and the health and welfare 
committee of the senate to be afforded the 
opportunity to comment on the rule. 


Effective Dates. 

Acts 2016, ch. 805, § 5. July 1, 2016; pro- 
vided that for the purpose of promulgating 
rules, the act took effect on April 14, 2016. 


Cross-References. 
Form for students to report allergies in 
school, § 49-1-208. 


PART 6 


EMERGENCY MEDICAL SERVICES PERSONNEL 
LICENSURE INTERSTATE COMPACT 


68-140-601. Short title. 


This part shall be known and may be cited as the “Recognition of Emergency 
Medical Services Personnel Licensure Interstate Compact Act” or “REPLICA”. 


History. 
Acts 2016, ch. 855, § 1. 


Code Commission Notes. Acts 2016, ch. 855, 
§ 1 enacted this part as part 5 of Title 68, 
Chapter 140, but the part has been redesig- 


nated as part 6 by authority of the Code Com- 
mission. 


Effective Dates. 
Acts 2016, ch. 855, § 3. April 19, 2016. 


68-140-602. Compact. [Contingent implementation date. See Section 


14.] 


Section 1. Purpose. 


The purpose of this compact is to protect the public through verification of 
competency and ensure accountability for patient care related activities of all 
states’ licensed emergency medical services (EMS) personnel, such as emer- 
gency medical technicians (EMTs), advanced EMTs, and paramedics. This 
compact is intended to facilitate the day-to-day movement of EMS personnel 
across state boundaries in the performance of their EMS duties as assigned by 
an appropriate authority and authorize state EMS offices to afford immediate 
legal recognition to EMS personnel licensed in a member state. This compact 
recognizes that states have a vested interest in protecting the public’s health 
and safety through their licensing and regulation of EMS personnel and that 
such state regulation shared among the member states will best protect public 
health and safety. This compact is designed to achieve the following purposes 
and objectives: 

1. Increase public access to EMS personnel; 

2. Enhance the states’ ability to protect the public’s health and safety, 
especially patient safety; 

3. Encourage the cooperation of member states in the areas of EMS 
personnel licensure and regulation; 
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4. Support licensing of military members who are separating from an 
active duty tour and the spouses of military members; 

5. Facilitate the exchange of information between member states regard- 
ing EMS personnel licensure, adverse action, and significant investigatory 
information; 

6. Promote compliance with the laws governing EMS personnel practice 
in each member state; and 

7. Invest all member states with the authority to hold EMS personnel 
accountable through the mutual recognition of member state licenses. 

Section 2. Definitions. 
As used in this compact: 

A. “Advanced emergency medical technician” or “AEMT” means an indi- 
vidual licensed with cognitive knowledge and a scope of practice that corre- 
sponds to that level in the National EMS Education Standards and National 
EMS Scope of Practice Model. 

B. “Adverse action” means any administrative, civil, equitable, or crimi- 
nal action permitted by a state’s laws that may be imposed against licensed 
EMS personnel by a state EMS authority or state court, including, but not 
limited to, actions against an individual’s license such as revocation, suspen- 
sion, probation, consent agreement, monitoring, or other limitation or encum- 
brance on the individual’s practice; letters of reprimand or admonition; fines; 
criminal convictions; and state court judgments enforcing adverse actions by 
the state EMS authority. 

C. “Alternative program” means a voluntary, non-disciplinary substance 
abuse recovery program approved by a state EMS authority. 

D. “Certification” means the successful verification of entry-level cogni- 
tive and psychomotor competency using a reliable, validated, and legally 
defensible examination. 

E. “Commission” means the national administrative body of which all 
states that have enacted the compact are members. 

F. “Emergency medical technician” or “EMT” means an individual li- 
censed with cognitive knowledge and a scope of practice that corresponds to 
that level in the National EMS Education Standards and National EMS Scope 
of Practice Model. 

G. “Home state” means a member state where an individual is licensed to 
practice emergency medical services. : 

H. “License” means the authorization by a state for an individual to 
practice as an EMT, AEMT, paramedic, or at a level between EMT and 
paramedic. 

I. “Medical director” means a physician licensed in a member state who is 
accountable for the care delivered by EMS personnel. 

J. “Member state” means a state that has enacted this compact. 

K. “Paramedic” means an individual licensed with cognitive knowledge 
and a scope of practice that corresponds to that level in the National EMS 
Education Standards and National EMS Scope of Practice Model. 

L. “Privilege to practice” means an individual’s authority to deliver 
emergency medical services in remote states as authorized under this compact. 

M. “Remote state” means a member state in which an individual is not 
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licensed. 

N. “Restricted” means the outcome of an adverse action that limits a 
license or the privilege to practice. 

O. “Rule” means a written statement by the interstate commission 
promulgated pursuant to Section 12 of this compact that is of general 
applicability; implements, interprets, or prescribes a policy or provision of the 
compact; or is an organizational, procedural, or practice requirement of the 
commission and has the force and effect of statutory law in a member state. 
“Rule” includes the amendment, repeal, or suspension of an existing rule. 

P. “Scope of practice” means defined parameters of various duties or 
services that may be provided by an individual with specific credentials. 
Whether regulated by rule, statute, or court decision, it tends to represent the 
limits of services an individual may perform. 

Q. “Significant investigatory information” means: 

1. Investigative information that a state EMS authority, after a prelimi- 
nary inquiry that includes notification and an opportunity to respond if 
required by state law, has reason to believe, if proved true, would result in 
the imposition of an adverse action on a license or privilege to practice; or 

2. Investigative information that indicates that the individual represents 
an immediate threat to public health and safety, regardless of whether the 
individual has been notified and had an opportunity to respond. 

R. “State” means any state, commonwealth, district, or territory of the 

United States. 

S. “State EMS Authority” means the board, office, or other agency with 
the legislative mandate to license EMS personnel. 

Section 3. Home state licensure. 

A. Any member state in which an individual holds a current license is 
deemed a home state for purposes of this compact. 

B. Any member state may require an individual to obtain and retain a 
license to be authorized to practice in the member state under circumstances 
not authorized by the privilege to practice under the terms of this compact. 

C. A home state’s license authorizes an individual to practice in a remote 
state under the privilege to practice only if the home state: 

1. Currently requires the use of the National Registry of Emergency 
Medical Technicians (NREMT) examination as a condition of issuing initial 
licenses at the EMT and paramedic levels; 

2. Has a mechanism in place for receiving and investigating complaints 
about individuals; 

3. Notifies the commission, in compliance with the terms of the compact, 
of any adverse action or significant investigatory information regarding an 
individual; 

4, No later than five (5) years after activation of the compact, requires a 
criminal background check of all applicants for initial licensure, including the 
use of the results of fingerprint or other biometric data checks compliant with 
the requirements of the federal bureau of investigation, with the exception of 
federal employees who have suitability determination in accordance with 5 
CFR § 731.202, and submits documentation of the requirement as promul- 
gated in the rules of the commission; and 

5. Complies with the rules of the commission. 
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Section 4. Compact privilege to practice. 

A. Member states shall recognize the privilege to practice of an individual 
licensed in another member state that is in conformance with Section 3 of this 
compact. 

B. To exercise the privilege to practice under the terms and provisions of 
this compact, an individual must: 

1. Be’at least eighteen (18) years of age; 

2. Possess a current, unrestricted license in a member state as an EMT, 
AEMT, paramedic, or state recognized and licensed level with a scope of 
practice and authority between EMT and paramedic; and 

3. Practice under the supervision of a medical director. 

C. An individual providing patient care in a remote state under the privilege 
to practice shall function within the scope of practice authorized by the home 
state unless and until modified by an appropriate authority in the remote 
state, as may be defined in the rules of the commission. 

D. Except as provided in subsection C of this Section 4, an individual 
practicing in a remote state is subject to the remote state’s authority and laws. 
A remote state may, in accordance with due process and that state’s laws, 
restrict, suspend, or revoke an individual’s privilege to practice in the remote 
state and may take any other necessary actions to protect the health and safety 
of its citizens. If a remote state takes action, the remote state shall promptly 
notify the home state and the commission. 

E. If an individual’s license in any home state is restricted or suspended, the 
individual is not eligible to practice in a remote state under the privilege to 
practice until the individual’s home state license is restored. 

F. If an individual’s privilege to practice in any remote state is restricted, 
suspended, or revoked, the individual is not eligible to practice in any remote 
state until the individual’s privilege to practice is restored. 

Section 5. Conditions of practice in a remote state. 

An individual may practice in a remote state under a privilege to practice 
only in the performance of the individual’s EMS duties as assigned by an 
appropriate authority, as defined in the rules of the commission, and under the 
following circumstances: 

1. The individual originates a patient transport in a home state and 
transports the patient to a remote state; 

2. The individual originates in the home state and enters a remote state 
to pick up a patient and provide care and transport of the patient to the home 
state; 

3. The individual enters a remote state to provide patient care or 
transport within that remote state; 

4. The individual enters a remote state to pick up a patient and provide 
care and transport to a third member state; or 

5. Other conditions as determined by rules promulgated by the commis- 
sion. 

Section 6. Relationship to emergency management assistance compact. 

Upon a member state’s governor’s declaration of a state of emergency or 
disaster that activates the Emergency Management Assistance Compact 
(EMAC), all relevant terms and provisions of EMAC shall apply, and to the 
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extent any terms or provisions of this compact conflict with EMAC, the terms 
of EMAC shall prevail with respect to any individual practicing in the remote 
state in response to such declaration. 

Section 7. Veterans, service members separating from active duty military, 
and their spouses. 

A. Member states shall consider a veteran, active military service member, 
and member of the national guard and reserves separating from an active duty 
tour, and a spouse of the veteran or member, who holds a current, valid, and 
unrestricted NREMT certification at or above the level of the state license 
being sought, as satisfying the minimum training and examination require- 
ments for licensure. 

B. Member states shall expedite the processing of licensure applications 
submitted by veterans, active military service members, and members of the 
national guard and reserves separating from an active duty tour, and their 
spouses. 

C. All individuals functioning with a privilege to practice under this section 
remain subject to the adverse actions provisions of Section 8 of this compact. 

Section 8. Adverse actions. 

A. Ahome state shall have exclusive power to impose adverse action against 
an individual’s license issued by the home state. 

B. If an individual’s license in any home state is restricted or suspended, the 
individual is not eligible to practice in a remote state under the privilege to 
practice until the individual’s home state license is restored. 

C. All home state adverse action orders shall include a statement that the 
individual’s compact privileges are inactive. The order may allow the indi- 
vidual to practice in remote states with prior written authorization from both 
the home state and remote state’s EMS authority. 

D. An individual currently subject to adverse action in the home state shall 
not practice in any remote state without prior written authorization from both 
the home state and remote state’s EMS authority. 

E. Amember state shall report adverse actions and any occurrences that the 
individual’s compact privileges are restricted, suspended, or revoked to the 
commission in accordance with the rules of the commission. 

F. A remote state may take adverse action on an individual’s privilege to 
practice within that state. 

G. Any member state may take adverse action against an individual’s 
privilege to practice in that state based on the factual findings of another 
member state, so long as each state follows its own procedures for imposing an 
adverse action. 

H. A home state’s EMS authority shall investigate and take appropriate 
action with respect to reported conduct in a remote state as it would if the 
conduct had occurred within the home state. In these cases, the home state’s 
law controls in determining the appropriate adverse action. 

I. Nothing in this compact overrides a member state’s decision that partici- 
pation in an alternative program may be used in lieu of adverse action and that 
participation remains confidential if required by the member state’s laws. 
Member states must require individuals who enter any alternative programs 
to agree not to practice in any other member state during the term of the 
alternative program without prior authorization from the other member state. 
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Section 9. Additional powers invested in a member state’s EMS authority. 
A member state’s EMS authority, in addition to any other powers granted 
under state law, is authorized under this compact to: 

1. Issue subpoenas for both hearings and investigations that require the 
attendance and testimony of witnesses and the production of evidence. 
Subpoenas issued by a member state’s EMS authority for the attendance and 
testimony of witnesses, or the production of evidence from another member 
state are enforceable in the remote state by any court of competent jurisdiction, 
according to that court’s practice and procedure in considering subpoenas 
issued in its own proceedings. The issuing state’s EMS authority shall pay any 
witness fees, travel expenses, mileage, and other fees required by the service 
statutes of the state where the witnesses or evidence are located; and 

2. Issue cease and desist orders to restrict, suspend, or revoke an 
individual’s privilege to practice in the state. 

Section 10. Establishment of the interstate commission for EMS personnel 
practice. 

A.1. The compact states hereby create and establish a joint public agency 
known as the Interstate Commission for EMS Personnel Practice. 

2. The commission is a body politic and an instrumentality of the compact 
states. 

3. Venue is proper, and judicial proceedings by or against the commission 
shall be brought solely and exclusively in a court of competent jurisdiction 
where the principal office of the commission is located. The commission may 
waive venue and jurisdictional defenses to the extent it adopts or consents to 
participate in alternative dispute resolution proceedings. 

4. Nothing in this compact waives sovereign immunity. 

B. Membership, voting, and meetings. 

1. Each member state shall have and be limited to one (1) delegate. The 
responsible official of the state EMS authority or his or her designee shall be 
the delegate to this compact for each member state. Any delegate may be 
removed or suspended from office as provided by the law of the state from 
which the delegate is appointed. Any vacancy occurring in the commission 
shall be filled in accordance with the laws of the member state in which the 
vacancy exists. If more than one (1) board, office, or other agency with the 
legislative mandate to license EMS personnel at and above the level of EMT 
exists, the governor of the state will determine which entity will be responsible 
for assigning the delegate. 

2. Each delegate shall be entitled to one (1) vote with regard to the 
promulgation of rules and creation of bylaws and shall otherwise have an 
opportunity to participate in the business and affairs of the commission. A 
delegate shall vote in person or by other means as provided in the bylaws. The 
bylaws may provide for delegates’ participation in meetings by telephone or 
other means of communication. 

3. The commission shall meet at least once during each calendar year. 
Additional meetings shall be held as set forth in the bylaws. 

4. All meetings are open to the public, and public notice of meetings shall 
be given in the same manner as required under the rulemaking provisions in 
Section 12 of this compact. 
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5. The commission may convene in a closed, non-public meeting if the 
commission must discuss: 

a. Non-compliance of a member state with its obligations under the 

compact; 

b. The employment, compensation, discipline, or other personnel matters, 
practices, or procedures related to specific employees or other matters 
related to the commission’s internal personnel practices and procedures; 

c. Current, threatened, or reasonably anticipated litigation; 

d. Negotiation of contracts for the purchase or sale of goods, services, or 
real estate; 

e. An accusation of a crime against any person or formally censuring any 
person; 

f. Disclosure of trade secrets or commercial or financial information that 
is privileged or confidential; 

g. Disclosure of information of a personal nature where disclosure would 
constitute a clearly unwarranted invasion of personal privacy; 

h. Disclosure of investigatory records compiled for law enforcement 
purposes; 

i. Disclosure of information related to any investigatory reports prepared 
by or on behalf of or for use of the commission or other committee charged 
with investigating or determining compliance issues pursuant to the com- 
pact; or 

j. Matters specifically exempted from disclosure by federal or member 
state statute. 

6. If a meeting, or portion of a meeting, is closed pursuant to this section, 
the commission’s legal counsel or designee shall certify that the meeting may 
be closed and shall reference each relevant exempting provision. The commis- 
sion shall keep minutes that fully and clearly describe all matters discussed in 
a closed meeting and shall provide a full and accurate summary of actions 
taken, and the reasons for the actions, including a description of the views 
expressed. All documents considered in connection with an action shall be 
identified in the minutes. All minutes and documents of a closed meeting shall 
remain under seal, subject to release by a majority vote of the commission or 
order of a court of competent jurisdiction. 

C. The commission shall, by a majority vote of the delegates, prescribe 
bylaws or rules to govern its conduct as may be necessary or appropriate to 
carry out the purposes and exercise the powers of the compact, including: 

1. Establishing the fiscal year of the commission; 

2. Providing reasonable standards and procedures: 

a. For establishment and meetings of other committees; and 

b. Governing any general or specific delegation of any authority or 
function of the commission; 

3. Providing reasonable procedures for calling and conducting meetings of 
the commission, ensuring reasonable advance notice of all meetings, and 
providing an opportunity for attendance of commission meetings by interested 
parties, with enumerated exceptions designed to protect the public’s interest, 
the privacy of individuals, and proprietary information, including trade 
secrets. The commission may meet in closed session only after a majority of the 
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commission members vote to close a meeting in whole or in part. As soon as 
practicable, the commission must make public a copy of the vote to close the 
meeting, revealing the vote of each member with no proxy votes allowed; 

4. Establishing the titles, duties, and authority, and reasonable proce- 
dures for the election of the officers of the commission; 

5. Providing reasonable standards and procedures for establishing the 
personnel policies and programs of the commission. Notwithstanding any civil 
service or other similar laws of any member state, the bylaws exclusively 
govern the personnel policies and programs of the commission; 

6. Promulgating a code of ethics to address permissible and prohibited 
activities of commission members and employees; and 

7. Providing a mechanism for winding up the operations of the commis- 
sion and the equitable disposition of any surplus funds that may exist after the 
termination of the compact and after the paying or reserving of all of its debts 
and obligations. 

D. The commission shall publish its bylaws and file a copy of its bylaws, and 
any amendments to the bylaws, with the appropriate agency or officer in each 
of the member states, if any. 

EK. The commission shall maintain its financial records in accordance with 
the bylaws. 

F. The commission shall meet and take actions consistent with this compact 
and commission bylaws. 

G. The commission shall have the following powers: 

1. To promulgate uniform rules to facilitate and coordinate implementa- 
tion and administration of this compact. The rules shall have the force and 
effect of law and shall be binding in all member states; 

2. To bring and prosecute legal proceedings or actions in the name of the 
commission; provided, that the standing of any state EMS authority or other 
regulatory body responsible for EMS personnel licensure to sue or be sued 
under applicable law shall not be affected; 

3. To purchase and maintain insurance and bonds; 

4. To borrow, accept, or contract for services of personnel, including, but 
not limited to, employees of a member state; 

5. To hire employees, elect or appoint officers, fix compensation, define 
duties, grant those individuals appropriate authority to carry out the purposes 
of the compact, and establish the commission’s personnel policies and pro- 
grams relating to conflicts of interest, qualifications of personnel, and other 
related personnel matters; 

6. To accept any appropriate donations and grants of money, equipment, 
supplies, materials, and services, and to receive, utilize, and dispose of the 
donations and grants; provided, that at all times the commission shall strive to 
avoid any appearance of impropriety or conflict of interest; 

7. To lease, purchase, accept appropriate gifts or donations of, or other- 
wise to own, hold, improve, or use any real, personal, or mixed property; 
provided, that at all times the commission shall strive to avoid any appearance 
of impropriety; 

8. To sell, convey, mortgage, pledge, lease, exchange, abandon, or other- 
wise dispose of any real, personal, or mixed property; 
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9. To establish a budget and make expenditures; 

10. To borrow money; 

11. To appoint committees, including advisory committees, comprised of 
members, state regulators, state legislators or their representatives, consumer 
representatives, and other interested persons as may be designated in this 
compact and the bylaws; 

12. To provide and receive information from, and to cooperate with, law 
enforcement agencies; 

13. To adopt and use an official seal; and 

14. To perform other functions as may be necessary or appropriate to 
achieve the purposes of this compact that are consistent with the state 
regulation of EMS personnel licensure and practice. 

H. Financing of the commission. 

1. The commission shall pay, or provide for the payment of, the reasonable 
expenses of its establishment, organization, and ongoing activities. 

2. The commission may accept any appropriate revenue sources, dona- 
tions, and grants of money, equipment, supplies, materials, and services. 

3. The commission may levy on and collect an annual assessment from 
each member state or impose fees on other parties to cover the cost of the 
operations and activities of the commission and its staff, which must be in a 
total amount sufficient to cover its annual budget as approved each year for 
which revenue is not provided by other sources. The aggregate annual 
assessment amount shall be allocated based upon a formula to be determined 
by the commission, which shall promulgate a rule binding upon all member 
states. 

4. The commission shall not incur obligations of any kind prior to securing 
the funds adequate to meet the same; nor shall the commission pledge the 
credit of any of the member states, except by and with the authority of the 
member state. 

5. The commission shall keep accurate accounts of all receipts and 
disbursements. The receipts and disbursements of the commission shall be 
subject to the audit and accounting procedures established under its bylaws. 
However, all receipts and disbursements of funds handled by the commission 
shall be audited yearly by a certified or licensed public accountant, and the 
report of the audit shall be included in and become part of the commission’s 
annual report. 

I. Qualified immunity, defense, and indemnification. 

1. The members, officers, executive director, employees, and representa- 
tives of the commission shall be immune from suit and liability, either 
personally or in their official capacity, for any claim for damage to or loss of 
property or personal injury or other civil liability caused by or arising out of 
any actual or alleged act, error, or omission that occurred, or that the person 
against whom the claim is made had a reasonable basis for believing occurred, 
within the scope of commission employment, duties, or responsibilities; pro- 
vided, that nothing in this paragraph 1 protects any person from suit or 
liability for any damage, loss, injury, or liability caused by the intentional or 
willful or wanton misconduct of that person. 

2. The commission shall defend any member, officer, executive director, 
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employee, or representative of the commission in any civil action seeking to 
impose liability arising out of any actual or alleged act, error, or omission that 
occurred within the scope of commission employment, duties, or responsibili- 
ties, or that the person against whom the claim is made had a reasonable basis 
for believing occurred within the scope of commission employment, duties, or 
responsibilities, unless the actual or alleged act, error, or omission resulted 
from that person’s intentional or willful or wanton misconduct. Nothing in this 
paragraph 2 prohibits that person from retaining his or her own counsel. 

3. The commission shall indemnify and hold harmless any member, 
officer, executive director, employee, or representative of the commission for 
the amount of any settlement or judgment obtained against that person 
arising out of any actual or alleged act, error, or omission that occurred within 
the scope of commission employment, duties, or responsibilities, or that the 
person had a reasonable basis for believing occurred within the scope of 
commission employment, duties, or responsibilities, unless the actual or 
alleged act, error, or omission resulted from the intentional or willful or 
wanton misconduct of that person. 

Section 11. Coordinated database. 

A. The commission shall provide for the development and maintenance of a 
coordinated database and reporting system containing licensure, adverse 
action, and significant investigatory information on all licensed individuals in 
member states. 

B. Notwithstanding any other provision of state law to the contrary, a 
member state shall submit a uniform data set to the coordinated database on 
all individuals to whom this compact is applicable as required by the rules of 
the commission, including: 

1. Identifying information; 

2. Licensure data; 

3. Significant investigatory information; 

4. Adverse actions against an individual’s license; 

5. An indicator that an individual’s privilege to practice is restricted, 
suspended, or revoked; 

6. Nonconfidential information related to alternative program 
participation; 

7. Any denial of application for licensure and the reason for the denial; 
and 

8. Other information that may facilitate the administration of this com- 
pact, as determined by the rules of the commission. 

C. The coordinated database administrator shall promptly notify all mem- 
ber states of any adverse action taken against, or significant investigative 
information on, any individual in a member state. 

D. Member states contributing information to the coordinated database 
may designate information that may not be shared with the public without the 
express permission of the contributing state. 

E. Any information submitted to the coordinated database that is subse- 
quently required to be expunged by the laws of the member state contributing 
the information shall be removed from the coordinated database. 

Section 12. Rulemaking. 
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A. The commission shall exercise its rulemaking powers pursuant to the 
criteria set forth in this section and the rules adopted under this section. Rules 
and amendments are binding as of the date specified in the rule or amendment. 

B. If a majority of the legislatures of the member states rejects a rule, by 
enactment of a statute or resolution in the same manner used to adopt the 
compact, the rule shall have no further force and effect in any member state. 

C. Rules or amendments to the rules shall be adopted at a regular or special 
meeting of the commission. 

D. Prior to promulgating and adopting a final rule, and at least sixty (60) 
days in advance of the meeting at which the rule will be considered and voted 
upon, the commission shall file a notice of proposed _rulemaking: 

1. On the commission’s web site; and 

2. On the web site of each member state’s EMS authority or the publica- 
tion in which each state would otherwise publish proposed rules. 

E. The notice of proposed rulemaking shall include: 

1. The proposed time, date, and location of the meeting in which the rule 
will be considered and voted upon; 

2. The text of the proposed rule or amendment and the reason for the 
proposed rule; | 

3. A request for comments on the proposed rule from any interested 
person; and 

4. The manner in which interested persons may submit to the commission 
notice of intent to attend the public hearing and any written comments. 

F. Prior to adopting a proposed rule, the commission shall allow persons to 
submit written data, facts, opinions, and arguments, which the commission 
shall make available to the public. 

G. The commission shall grant an opportunity for a public hearing before it 
adopts a rule or amendment if a hearing is requested by: 

1. At least twenty-five (25) persons; 

2. A governmental subdivision or agency; or 

3. An association having at least twenty-five (25) members. 

H.1. If a hearing is held on the proposed rule or amendment, the commis- 
sion shall publish the place, time, and date of the scheduled public hearing. 

2. All persons wishing to be heard at the hearing shall notify the executive 
director of the commission or other designated member in writing of their 
desire to appear and testify at the hearing not less than five (5) business days 
before the scheduled date of the hearing. 

3. Hearings shall be conducted in a manner providing each person who 
wishes to comment a fair and reasonable opportunity to comment orally or in 
writing. 

4, No transcript of the hearing is required, unless a written request for a 
transcript is made, in which case the person requesting the transcript shall 
bear the cost of producing the transcript. A recording may be made in lieu of a 
transcript under the same terms and conditions as a transcript. This para- 
graph 4 shall not preclude the commission from making a transcript or 
recording of the hearing if it so chooses. 

5. Nothing in this section requires a separate hearing on each rule. Rules 
may be grouped for the convenience of the commission at hearings required by 
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this section. 

I. Following the scheduled hearing date, or by the close of business on the 
scheduled hearing date if the hearing was not held, the commission shall 
consider all written and oral comments received. 

J. The commission shall, by majority vote of all members, take final action 
on the proposed rule and shall determine the effective date of the rule, if any, 
based on the rulemaking record and the full text of the rule. 

K. If the commission does not receive written notice of intent to attend the 
public hearing by interested parties, the commission may proceed with 
promulgation of the proposed rule without a public hearing. 

L. Upon determination that an emergency exists, the commission may 
consider and adopt an emergency rule without prior notice, opportunity for 
comment, or hearing, but the usual rulemaking procedures provided in the 
compact and in this section shall be retroactively applied to the rule as soon as 
reasonably possible, in no event later than ninety (90) days after the effective 
date of the rule. For the purposes of this subsection L, an emergency rule is one 
that must be adopted immediately in order to: 

1. Meet an imminent threat to public health, safety, or welfare; 

2. Prevent a loss of commission or member state funds; 

3. Meet a deadline for the promulgation of an administrative rule that is 
established by federal law or rule; or 

4. Protect public health and safety. 

M. The commission or an authorized committee of the commission may 
direct revisions to a previously adopted rule or amendment for purposes of 
correcting typographical, format, consistency, or grammatical errors. Public 
notice of any revisions shall be posted on the commission’s web site. The 
revision shall be subject to challenge by any person for a period of thirty (30) 
days after posting. The revision may be challenged only on grounds that the 
revision results in a material change to a rule. A challenge shall be made in 
writing and delivered to the chair of the commission prior to the end of the 
notice period. If no challenge is made, the revision will take effect without 
further action. If the revision is challenged, the revision may not take effect 
without the approval of the commission. 

Section 13. Oversight, dispute resolution, and enforcement. 

A. Oversight. 

1. The executive, legislative, and judicial branches of state government in 
each member state shall enforce this compact and take all actions necessary 
and appropriate to effectuate the compact’s purposes and intent. The provi- 
sions of this compact and the rules promulgated under the compact shall have 
standing as statutory law. 

2. All courts shall take judicial notice of the compact and the rules in any 
judicial or administrative proceeding in a member state pertaining to the 
subject matter of this compact which may affect the powers, sid Nepalis: or 
actions of the commission. 

3. The commission is entitled to receive service of process in any judicial 
or administrative proceeding and has standing to intervene in the proceeding 
for all purposes. Failure to provide service of process to the commission renders 
a judgment or order void as to the commission, this compact, or promulgated 
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rules. 
B. Default, technical assistance, and termination. 

1. If the commission determines that a member state has defaulted in the 
performance of its obligations or responsibilities under this compact or the 
promulgated rules, the commission shall: 

a. Provide written notice to the defaulting state and other member states 
of the nature of the default, the proposed means of curing the default, and 
any other action to be taken by the commission; and 

b. Provide remedial training and specific technical assistance regarding 
the default. 

2. Ifa state in default fails to cure the default, the defaulting state may be 
terminated from the compact upon an affirmative vote of a majority of the 
member states, and all rights, privileges, and benefits conferred by this 
compact may be terminated on the effective date of termination. A cure of the 
default does not relieve the offending state of obligations or liabilities incurred 
during the period of default. 

3. Termination of membership in the compact shall be imposed only after 
all other means of securing compliance have been exhausted. The commission 
shall give notice of intent to suspend or terminate to the governor of the 
defaulting state, the majority and minority leaders of the defaulting state’s 
legislature, and each of the member states. 

4. A state that has been terminated is responsible for all assessments, 
obligations, and liabilities incurred through the effective date of termination, 
including obligations that extend beyond the effective date of termination. 

5. The commission shall not bear any costs related to a state that is found 
to be in default or that has been terminated from the compact, unless agreed 
upon in writing between the commission and the defaulting state. 

6. The defaulting state may appeal the action of the commission by 
petitioning the United States District Court for the District of Columbia or the 
federal district where the commission has its principal offices. The court shall 
award all costs of the litigation, including reasonable attorney’s fees, to the 
prevailing party. 

C. Dispute resolution. 

1. Upon request by a member state, the commission shall attempt to 
resolve disputes related to the compact that arise among member states and 
between member and non-member states. 

2. The commission shall promulgate a rule providing for both mediation 
and binding dispute resolution for disputes as appropriate. 

D. Enforcement. 

1. The commission, in the reasonable exercise of its discretion, shall 
enforce the provisions and rules of this compact. 

2. By majority vote, the commission may initiate legal action in the 
United States District Court for the District of Columbia or the federal district 
where the commission has its principal offices against a member state in 
default to enforce compliance with the compact and its promulgated rules and 
bylaws. The relief sought may include both injunctive relief and damages. If 
judicial enforcement is necessary, the court shall award all costs of the 
litigation, including reasonable attorney’s fees, to the prevailing party. 
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3. The remedies contained in this section shall not be the exclusive 
remedies available to the commission. The commission may pursue any other 
remedies available under federal or state law. 

Section 14. Date of implementation of the interstate commission for EMS 
personnel practice and associated rules, withdrawal, and amendment. 

A. The compact takes effect on the date on which the compact statute is 
enacted into law in the tenth member state. The provisions that become 
effective at that time are limited to the powers granted to the commission 
relating to assembly and the promulgation of rules. Thereafter, the commission 
shall meet and exercise rulemaking powers necessary to implement and 
administer the compact. 

B. Any state that joins the compact after the commission’s initial adoption 
of the rules is subject to the rules as they exist on the date on which the 
compact becomes law in that state. Any rule that has been previously adopted 
by the commission has the full force and effect of law on the day the compact 
becomes law in that state. 

C.1. Any member state may withdraw from this compact by enacting a 
statute repealing the statute. 

2. Amember state’s withdrawal shall not take effect until six (6) months 
after enactment of the repealing statute. 

3. Withdrawal does not affect the continuing requirement of the with- 
drawing state’s EMS authority to comply with the investigative and adverse 
action reporting requirements of this compact prior to the effective date of 
withdrawal. 

D. Nothing contained in this compact invalidates or prevents any EMS 
personnel licensure agreement or other cooperative arrangement between a 
member state and a non-member state that does not conflict with the 
provisions of this compact. 

EK. The member states may amend the compact. An amendment to this 
compact is not effective and binding upon any member state until it is enacted 
into the laws of all member states. 

Section 15. Construction and severability. 

This compact shall be liberally construed so as to effectuate the purposes of 
the compact. If a court finds that this compact is contrary to the constitution of 
any member state, the compact shall remain in full force and effect as to the 
remaining member states. Nothing in this compact supersedes state law or 
rules related to licensure of EMS agencies. 


History. chair of the emergency medical services board 

















Acts 2016, ch. 855, § 1. 


Code Commission Notes. Acts 2016, ch. 855, 
§ 1 enacted this part as part 5 of Title 68, 
Chapter 140, but the part has been redesig- 
nated as part 6 by authority of the Code Com- 
mission. 


Compiler’s Notes, 
Acts 2016, ch. 855, § 2 provided that the 


elected pursuant to § 68-140-303(e) is directed 
to notify the executive secretary of the Tennes- 
see code commission and the chairs of the 
government operations committees of the sen- 
ate and of the house of representatives by letter 
of the effective date for the compact enacted by 
this act. 


Effective Dates. 
Acts 2016, ch. 855, § 3. April 19, 2016. 
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68-140-603. Compact definitions. 


As used in this part: 

(1) “Emergency Management Assistance Compact” or “EMAC” means the 
national interstate mutual aid agreement adopted by all fifty (50) states, the 
District of Columbia, the United States Virgin Islands, Puerto Rico and 
ratified by the 104th United States Congress in 1996 (PL-104-321) that 
enables states to share resources during times of disaster created during the 
104th Congress; and 

(2) “Responsible official of the state EMS authority” means the commis- 
sioner of health. 


History. nated as part 6 by authority of the Code Com- 
Acts 2016, ch. 855, § 1. mission. 


Code Commission Notes. Acts 2016, ch. 855, Effective Dates. 


§ 1 enacted this part as part 5 of Title 68, Acts 2016, ch. 855, § 3. April 19, 2016. 
Chapter 140, but the part has been redesig- 


68-140-604. Precedence of part. 
This part takes precedence over any law in conflict with this part. 


History. nated as part 6 by authority of the Code Com- 
Acts 2016, ch. 855, § 1. mission. 


Code Commission Notes. Acts 2016, ch. 855, Effective Dates. 


§ 1 enacted this part as part 5 of Title 68, Acts 2016, ch. 855, § 3. April 19, 2016. 
Chapter 140, but the part has been redesig- 


CHAPTER 142 
CHILD FATALITY REVIEW AND PREVENTION 


PART 2 
TENNESSEE FETAL AND INFANT MORTALITY REVIEW 
(FIMR) ACT OF 2007 
68-142-205. Confidentiality. 


Law Reviews. Continue to Ignore?, 45 U. Mem. L. Rev. 633 
HIPAA Violations on Social Media: Will HHS (2015). 


ENVIRONMENTAL PROTECTION 
CHAPTER 201 
TENNESSEE AIR QUALITY ACT 


Part 1. Tennessee Air Quality Act 


Section 

68-201-104. Creation of air pollution control board — Members — Meetings — Organization. 
68-201-108. Hearings. 

68-201-115. Local pollution control programs — Exemption from state supervision — Applicability 
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SECTION. 
of part to air contaminant sources burning wood waste — Open burning of wood 
waste. 

68-201-119. Rules regarding vehicle inspection and maintenance program. [See contingent 
amendment and the Compiler’s Notes.] 

68-201-121. Report by TACIR concerning state plan to implement state obligations under federal 
emission guidelines regulating covered electric-generating units. [Contingent ef- 
fective date. — See Compiler’s Notes.] 


PART 1 
TENNESSEE AIR QUALITY ACT 


> 


68-201-104. Creation of air pollution control board — Members — 
Meetings — Organization. 


(a) There is created an agency to.be known as the air pollution control board. 
(b)(1) The members of the board ‘shall be the commissioner of environment 
and conservation, the commissioner of economic and community develop- 
ment, and twelve (12) other members who shall be appointed by the 
governor, as follows: 

(A) One (1) shall be a registered professional engineer as defined in title 
62, chapter 2, who shall have at least five (5) years’ experience in the field 
of air pollution control; 

(B) One (1) shall be a physician, licensed in compliance with title 63, 
chapter 6, who shall be experienced in the health effects of air contami- 
nants; 

(C) One (1) shall be engaged in a field which is directly related to 
agriculture or conservation; 

(D) One (1) shall be actively engaged in the management of and with 
current full-time employment in a private manufacturing concern and 
have a college degree and eight (8) years’ of combined technical training 
and experience in permit compliance for Title 5 or non-Title 5 sources for 
a manufacturing facility permitted in the state of Tennessee, and may be 
appointed from lists of qualified persons submitted by interested manu- 
facturing groups, including, but not limited to, the Tennessee Chamber of 
Commerce and Industry; 

(E) One (1) shall be a county mayor or chief executive officer of a 
Tennessee county who may be appointed from lists of qualified persons 
submitted by interested county services groups, including, but not limited 
to, the Tennessee county services association; 

(F) One (1) shall be engaged in municipal government who may be 
appointed from lists of qualified persons submitted by interested munici- 
pal groups, including, but not limited to, the Tennessee Municipal League; 

(G) Two (2) shall be from Tennessee industry and with current full-time 
employment with a private manufacturing concern and have a college 
degree in engineering or equal and eight (8) years of combined technical 
training and experience in air pollution abatement for either a Title 5 
permit holder or a non-Title 5 permitted source in the state of Tennessee, 
and may be appointed from lists of qualified persons submitted by 
interested manufacturing groups, including, but not limited to, the Ten- 
nessee Chamber of Commerce and Industry; 
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(H) One (1) shall be involved in the program of an institute of higher 
learning in the state involved in the conducting of training in air pollution 
evaluation and control; 

(I) One (1) who may be appointed from lists of nominees submitted to 
the governor by interested conservation groups, including, but not limited 
to, the Tennessee Conservation League; 

(J) One (1) shall be a small generator of air pollution who may be 
appointed from lists of qualified persons submitted by interested automo- 
tive groups, including, but not limited to, the Tennessee Automotive 
Association; and 

(K) One (1) may be appointed from lists of qualified persons submitted 
by interested environmental groups, including, but not limited to, the 
Tennessee Environmental Council. 

(2) The governor shall consult with interested groups, including, but not 
limited to, the organizations listed in subdivision (b)(1) to determine 
qualified persons to fill positions on the board. 

(3) The twelve (12) appointed members’ terms of office shall be four (4) 
years and until their successors are selected and qualified, except that the 
terms of those first appointed shall expire as follows: two (2) at the end of one 
(1) year after date of appointment, two (2) at the end of two (2) years after 
date of appointment, two (2) at the end of three (3) years after date of 
appointment, two (2) at the end of four (4) years after the date of appoint- 
ment, and, of the two (2) appointed in 1970 pursuant to former subdivisions 
(b)(8) and (9), one (1) at the end of two (2) years after date of appointment 
and one (1) at the end of four (4) years after date of appointment as 
designated by the governor at the time of appointment. In making appoint- 
ments to the board, the governor shall strive to ensure that at least one (1) 
person appointed to serve on the board is sixty (60) years of age or older and 
that at least one (1) person appointed to serve on the board is a member of 
a racial minority. If a vacancy occurs, the governor may appoint a member 
for the remaining portion of the unexpired term created by the vacancy. The 
governor may remove any appointed member for cause. Each member shall 
be reimbursed for travel in accordance with the comprehensive travel 
regulations as approved by the attorney general and reporter and the 
commissioner of finance and administration. A per diem allowance of fifty 
dollars ($50.00) shall only be paid to members for meetings at which a 
quorum is present. 

(c) The board shall hold at least two (2) regular meetings each calendar year 
at a place and time to be fixed by the board. The commissioner of environment 
and conservation shall be chair of the board and the board shall select at its 
first meeting one (1) of its members to serve as vice chair. At the first regular 
meeting in each calendar year thereafter, the vice chair for the ensuing year 
shall be selected from among the members of the board. The director of the air 
pollution control division or service of the department of environment and 
conservation shall be technical secretary of the board. The director shall 
receive no additional compensation for such services. Special meetings may be 
called by the chair or by three (3) members of the board upon delivery of 
written notice to the office of each member of the board. Eight (8) members of 
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the board shall constitute a quorum, and a quorum may act for the board in all 
matters. The decision of a majority of a quorum shall be determinative of any 
question before the board except as otherwise specially provided in this part. 





History. 610, §§ 1-5; 1994, ch. 628, §§ 1, 2; 1995, ch. 
Acts 1967, ch. 367, § 4; 1970, ch. 588, §§ 1,2; 501, § 2; 1996, ch. 728, §§ 1-3; 2003, ch. 90, 

1971, ch. 108, § 1; 1971, ch. 362, §§ 4, 5;  § 2; 2004, ch. 677, § 2; 2012, ch. 765, §§ 3, 4. 

modified; impl. am. Acts 1972, ch. 542, § 15; | 

Acts 1976, ch. 639, § 1; 1976, ch. 806, § 1(5); | Compiler’s Notes. 

impl. am. Acts 1978, ch. 934, §§ 16, 36; T.C.A., The air pollution control board, created by 

§ 53-3411; Acts 1984, ch. 788, § 3; 1988, ch. this section, terminates June 30, 2025. See 

1013, § 66; T.C.A., § 68-25-104; Acts 1994, ch. §§ 4-29-112, 4-29-246. 





68-201-108. Hearings. 


(a)(1) Except as provided in subdivision (a)(2), a person aggrieved by a final 
-action of the technical secretary on a permit, order, or assessment may 
request a hearing before the board pursuant to this section by filing a 
petition with the technical secretary within thirty (30) days of issuance of 
the permit or service of the order or assessment. The hearing shall be 
conducted as a contested case and shall be heard before an administrative 
judge sitting alone pursuant to §§ 4-5-301(a)(2) and 4-5-314(b), unless 
settled by the parties. The administrative judge to whom the case has been 
assigned shall convene the parties for a scheduling conference within thirty 
(30) days of the date the petition is filed. The scheduling order for the 
contested case issued by the administrative judge shall establish a schedule 
that results in a hearing being completed within one hundred eighty (180) 
days of the scheduling conference, unless the parties agree to a longer time 
or the administrative judge allows otherwise for good cause shown, and an 
initial order being issued within sixty (60) days of completion of the record of 
the hearing. The administrative judge’s initial order, together with any 
earlier orders issued by the administrative judge, shall become final unless 
appealed to the board by the commissioner or other party within thirty (30) 
days of entry of the initial order or, unless the board passes a motion to 
review the initial order pursuant to § 4-5-315, within the longer of thirty 
(30) days or seven (7) days after the first board meeting to occur after entry 
of the initial order. Upon appeal to the board by a party, or upon passage of 
a motion of the board to review the administrative judge’s initial order, the 
board shall afford each party an opportunity to present briefs, shall review 
the record and allow each party an opportunity to present oral argument. If 
appealed to the board, the review of the administrative judge’s initial order 
shall be limited to the record, but shall be de novo with no presumption of 
correctness. In such appeals, the board shall thereafter render a final order, 
in accordance with § 4-5-314, affirming, modifying, remanding, or vacating 
the administrative judge’s order. A final order rendered pursuant to this 
section is effective upon its entry, except as provided in § 4-5-320(b) unless 
a later effective date shall be stated therein. A petition to stay the effective 
date of a final order may be filed under § 4-5-316. A petition for reconsid- 
eration of a final order may be filed pursuant to § 4-5-317. Judicial review of 
a final order may be sought by filing a petition for review in accordance with 
§ 4-5-322. An order of an administrative judge that becomes final in the 
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absence of an appeal or review by the board shall be deemed to be a decision 
of the board in that case for purposes of the standard of review by a court; 
however, in other matters before the board, it may be considered but shall 
not be binding on the board. 

(2) Apetition for permit appeal by an aggrieved party other than a permit 
applicant may only be filed pursuant to this section by an aggrieved person 
who participated in the public comment period or gave testimony at a formal 
public hearing. The appeal shall be based upon one (1) or more of the issues 
that were provided to the commissioner in writing during the public 
comment period or in testimony at a formal public hearing on the permit 
application. Additionally, for those permits for which the department gives 
public notice of a draft permit, any permit applicant or aggrieved person may 
base a permit appeal on any material change to conditions in the final permit 
from those in the draft, unless the material change has been subject to 
additional opportunity for public comment. A petition for permit appeal shall 
be filed with the technical secretary within thirty (30) days after the 
commissioner’s final decision to issue or deny the permit is posted on the 
department web site. Notwithstanding § 4-5-223 or any other law to the 
contrary, this section shall be the exclusive means for obtaining administra- 
tive review of the commissioner’s issuance or denial of a permit by such an 
agerieved person, and its process shall be exhausted before judicial review 
may be sought. 

(3) Hearings before the board on requests for variances and certificates of 
exemption may be conducted as contested case hearings in accordance with 
the Uniform Administrative Procedures Act, compiled in title 4, chapter 5. 
(b) The board or the commissioner or the commissioner’s representative 

may hold public hearings on any matter, within their jurisdiction under this 

part. The board may promulgate regulations concerning subjects on which 
public hearings are required and the procedures for those hearings. Reason- 
able notice of such public hearings shall be given. 


History. Amendments. 


Acts 1967,.ch. 367, §-8; 1970,. ch. 538,.§ 3; 
1970, ch- 539, § 2;.1971, ch.84, §° 1; 1971, ‘ch. 
#08, $$)'2-7; 1971, ch. 322, 8° 1:'1973) ch. 325, 
§ 5; modified; Acts 1979, ch. 299, § 7; 1981, ch. 
131, § 28; T.C.A., § 53-3415; Acts 1984, ch. 
788, § 7; T.C.A., § 68-25-108; Acts 2013, ch. 
9817-6437°2014eh: 507, $$ 1,2: 


The 2014 amendment, in (a), added “Except 
as provided in subdivision (a)(2),” at the begin- 
ning of (1), added (2), and redesignated former 
(2) as present (3). 


Effective Dates. 
Acts 2014, ch. 507, § 5. July 1, 2014. 


68-201-112. Penalty for violations — Duty of district attorneys general 
— Abatement of public nuisance. 


NOTES TO DECISIONS 


1. Constitutionality of Similar Provi- 
sions. 

T.C.A. § 69-3-115 [language similar to that 
found in subsection (b) of this section], which 
requires that the district attorney general or 
the grand jury obtain permission from either 
the water quality control board (now the board 


of water quality, oil and gas) or the commis- 
sioner of the department of health and environ- 
ment (now environment and conservation) be- 
fore a warrant, presentment, or indictment, is 
unconstitutional because it infringes upon the 
prosecutorial discretion of the district attorney 
general and circumscribes the independence of 
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the grand jury to investigate crimes and issue S.W.2d 658, 1994 Tenn. LEXIS 110 (Tenn. 
presentments. State v. Superior Oil, Inc., 875 1994). 


68-201-115. Local pollution control programs — Exemption from state 
supervision — Applicability of part to air contaminant 
sources burning wood waste — Open burning of wood 
waste. 


> 


(a) Any municipality or county in this state may enact, by ordinance or 
resolution respectively, air pollution control regulations not less stringent than 
the standards adopted for the state pursuant to this part, or any such 
municipality or county may also adopt or repeal an ordinance or resolution 
which incorporates by reference any or all of the regulations of the board, or 
any federal regulations including any changes in such regulations, when such 
regulations are properly identified as to date and source. Copies of air pollution 
regulations shall be made available to any interested party, and the city or 
municipality may charge reasonable compensatory fees for providing such 
copies. At least three (3) copies of such regulations that are incorporated by 
reference shall be filed in the office of the county clerk and there kept for public 
use, inspection and examination. The filing requirements shall not be deemed 
to be complied with, unless the required copies of such regulations are filed 
with the clerk for a period of thirty (80) days before the adoption of the 
ordinance or resolution which incorporated such regulations by reference. No 
ordinance or resolution incorporating regulations by reference shall be effec- 
tive until published in a newspaper having a general circulation in the 
municipality or county. 

(b) Before such ordinances or resolutions enacting air pollution control 
regulations becomes effective, such municipality or county must apply for and 
receive from the board a certificate of exemption by the following procedure: 

(1) Any political subdivision desiring to be exempted from this part may 
file a petition for certificate of exemption with the technical secretary. The 
technical secretary shall promptly investigate such petition and make 
recommendation to the board as to its disposition; 

(2) Upon receiving the recommendation of the technical secretary, the 
board may, if such recommendation is for the granting of the petition, do so 
without hearing. If the recommendation of the technical secretary is against 
the granting of the petition or the board, in its discretion, concludes that a 
hearing would be advisable, then a hearing shall be held not later than sixty 
(60) days after receipt of recommendation of the technical secretary by the 
board; 

(3) The certificate of exemption shall be granted if the board determines 
that: 

(A) The municipality or county has enacted provisions for the control of 
air pollution not less stringent than this part; 

(B) The enactments referenced in subdivision (b)(3)(A) are being, or will 
be, adequately enforced; and 

(C) The granting of the certificate will not interfere with the state’s goal 
of maintaining the purity of the air resources of the state; 
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(4) The board may grant a certificate of exemption, in whole or in part, 
may prescribe a time schedule for various parts of an exemption to become 
effective, and may make a certificate of exemption conditional or provisional 
as is deemed appropriate; 

(5) In granting any certificate of exemption, there is reserved to the state 
the right to initiate proceedings to enforce any applicable resolution, 
ordinance or regulation of the municipality or county should it fail to obtain 
compliance with the resolution, ordinance or regulation. Such proceedings 
shall be the same as for enforcement of any duly promulgated rule or 
regulation of the board; 

(6) In granting any certificate of exemption, the exemption is to be strictly 
construed as limited to the language of the exemption. No power or authority 
that is not expressly stated in the certificate of exemption may be implied. 
The municipality or county may further petition the board for such power or 
authority; and 

(7) The department shall frequently determine whether or not any 
exempted municipality or county meets the terms of the exemption granted 
and continues to comply with this section. If a determination is made that 
the municipality or county does not meet the terms of the exemption granted 
or does not comply with this section, the department shall so notify the 
board, and the board, upon reasonable notice to the municipality, may 
suspend the exemption in whole or in part until such time as the munici- 
pality or county complies with the state standards. 

(c)(1) All new certificates of exemption shall be for a fixed term not to exceed 

two (2) years. This part does not apply to emissions from any air contami- 

nant source, as defined in this part, which burns wood waste solely for the 
disposition of such wood waste; provided, however, that open burning of 
wood waste within two hundred feet (200’) of an occupied building by any 
person other than an occupant of the building shall only be conducted as 
follows: 
(A) At least one (1) person shall be constantly present at the burning 
during the entire time of the burn; 
(B) Each burn shall not exceed forty-eight (48) hours in duration; 
(C) Burning shall not occur more than twice in any thirty-day period; 
and 
(D) If the burning occurs within one hundred feet (100’) of an occupied 
building, it may only occur if an adult occupant of the building gives 
written authorization for the burn to occur and has not rescinded the 
authorization in writing. 

(2) Provided further, however, that, if a local government has enacted or 
enacts more stringent requirements concerning such open burning of wood 
waste, those provisions shall control over the requirements of this subsection 
(c). 

(d) Local government actions taken in accordance with this section shall be 
conducted in accordance with the Major Energy Project Act of 1981, compiled 
in title 13, chapter 18, when the action includes a major energy project, as 
defined in § 13-18-102. 

(e)(1) If a municipality or county has received a certificate of exemption 

pursuant to this section, then the municipality or county shall offer a process 
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to grant waivers from its open burning regulations. 

(2) Open burning waivers may be approved by the director of the 
municipal or county air pollution program, if there is no other practical, safe, 
and lawful method of disposal; provided, that the burning is conducted in a 
manner to protect public health and the environment. 

(3) Nothing in this subsection (e) shall be construed as eliminating or 
limiting the sanctions or obligations imposed by title 39, chapter 14, part 3. 
(f) No municipality or county shall include land use or zoning requirements 

in its air pollution control regulations or the municipality's or county’s 
certificate of exemption granting the municipality or county the authority to 


enact the regulations. 


(g) No municipality or county shall request that the board include land use 
or zoning requirements in the state implementation plan submitted to the 
United States environmental protection agency pursuant to 42 U.S.C. § 7410. 


History. 

Acts 1967, ch. 367,.§, 15; 1971, ch: 266, § 1; 
1971, ch. 365, $3.1; 253972 5¢eh..787, §:1; 1973, 
ch. 325, §§ 4, 6; 1974, ch. 598, § 1; 1975, ch. 
359, § 1; 1977, ch. 116, §: 1; 1977, ch..169, § 2; 
impl. am. Acts 1978, ch. 934, §§ 22, 36; Acts 
1979, ch: 299, 9.7: 1987, ch. 131, §, 29; T.C.A., 
§ 53-3422; Acts 1984, ch. 788, § 12; T.C.A., 
§ 68-25-115; Acts 1994, ch. 658, §§ 1-3; 2007, 
ch. 559, § 1; 2013, ech. 156, § 1;:2017, ch. 284, 
So quay: 


Amendments. 

The 2017 amendment divided and redesig- 
nated former (b)(3) as the present introductory 
language of (b)(3) and as (b)(3)(A) and (b)(3)(B) 
by substituting “that: (A) The municipality” for 
“that the municipality” and substituting “this 
part; (B) The enactments referenced in subdi- 
vision (b)(3)(A) are being” for “this part and 


that such enactments are being”; added 


(b)(3)(C); and added (f) and (g). 


Effective Dates. 
Acts 2017, ch. 284, § 4. May 4, 2017. 


Attorney General Opinions. 

Neither T.C.A. § 68-201-115 nor any other 
provision of the Tennessee Air Quality Act 
waives sovereign immunity by explicitly mak- 
ing state agencies subject to qualified local air 
pollution control programs. The Tennessee Air 
Pollution Control Board does not have the au- 
thority to waive the state’s sovereign immunity 
as that authority is reserved solely to the Gen- 
eral Assembly. OAG 10-86, 2010 Tenn. AG 
LEXIS 92 (7/13/10). 

Motor vehicle emissions testing fees. OAG 
13-50, 2013 Tenn. AG LEXIS 50 (7/1/18). 


68-201-119. Rules regarding vehicle inspection and maintenance pro- 
gram. [See contingent amendment and the Compiler’s 


Notes. ] 


(a) The Tennessee air pollution control board shall promulgate rules that: 
(1) Specify the type of vehicle inspection and maintenance program to be 


established and implemented; and 


(2) Establish that the inspection associated with the vehicle inspection 
and maintenance program will occur on an annual basis in connection with 


vehicle registration renewal. 
(b) [Contingent effective 


date. 


See Compiler’s Notes.] (1) 


Notwithstanding subsection (a) or any other law to the contrary, no 























inspection and maintenance program shall be employed in this state on or 
after the effective date of this subsection (b) [see Compiler’s Notas except in 
accordance with subsection (c). 

(2) If at any time under the federal Clean Air Act (42 U.S.C. § 7401 et 
seq.) an inspection and maintenance program is mandated instead of 
available as a voluntary state implementation plan measure in any county of 
this state, then subdivision (b)(1) shall not apply in that county. 
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(c) An inspection and maintenance program may be employed in a county 
that, on May 15, 2018, has a local air pollution control program and imple- 
ments its own inspection and maintenance program, if the county authorizes 
the continuation of its own inspection and maintenance program by action of 
its governing body; provided, that in order to authorize the continuation of the 
inspection and maintenance program, the governing body must authorize the 
continuation within thirty (30) days of May 15, 2018, and the presiding officer 
of the county governing body must furnish a certified copy of the approved 
resolution to the technical secretary of the air pollution control board within 
sixty (60) days of May 15, 2018. 

(d) Any new contract between the department or a local government and a 
contractor providing inspection services, any new contract between a local 
government and the department relative to the inspection and maintenance 
program, and any renewals of such contracts occurring after May 15, 2018, 
shall include a provision stating that the contract must conform to any changes 
in state law. Any existing contracts as described in this section shall be 
amended to include a provision stating that the contract must conform to any 


changes in state law. 


History. 
Acts 2004, ch. 926, § 5; 2018, ch. 953, §§ 1, 2, 
4. 


Compiler’s Notes. ; 

Acts 2018, ch. 953, § 8 provided that: (a) 
Section 1, which added subsection (b) to this 
section, shall take effect one hundred twenty 
(120) calendar days following the date on which 
the United States environmental protection 
agency (EPA) approves a revised state imple- 
mentation plan consistent with this act, the 
public welfare requiring it; provided, however, 
that if on such date, a contract exists between 
the department and a contractor providing in- 
spection services, then Section 1 shall take 
effect upon the date of the contract’s termina- 
tion or expiration, the public welfare requiring 
it. For all other purposes, this act shall take 
effect upon becoming a law, the public welfare 
requiring it. 

(b)(1) The commissioner of environment and 
conservation shall certify in writing to the 
executive secretary of the Tennessee code com- 
mission the date of the approval by the EPA 
described in Section 8(a) and provide the execu- 
tive secretary of the commission with a copy of 
such approval. 

(2) lf a contract exists on the date one hun- 
dred twenty (120) calendar days following the 
date of approval of the revised state implemen- 
tation plan, then the commissioner shall also 
certify in writing the date of the department’s 
contract termination or expiration, and provide 


the executive secretary of the commission with 
a copy of the signed document. 

Acts 2018, ch. 953, § 3 provided that the 
Tennessee air pollution control board is autho- 
rized to promulgate rules to effectuate the 
purposes of this act. All such rules shall be 
promulgated in accordance with the Uniform 
Administrative Procedures Act, compiled in 
Tennessee Code Annotated, title 4, chapter 5. 

Acts 2018, ch. 953, § 6 provided that any fee 
increase promulgated by the air pollution con- 
trol board in order to offset any revenue lost as 
the result of the implementation of this act 
shall not be imposed on major sources of air 
pollutants under Title V of the Clean Air Act (42 
U.S.C. S 7401 et seq.) except to the extent that 
such fees are used to pay for indirect and direct 
costs related to the Title V program as provided 
in title 68, chapter 203 and 42 U.S.C. § 7661a, 
and indirect and direct costs specified in 40 
CFR § 70.9. 


Amendments. 
The 2018 amendment added (b)-(d). See the 
Compiler’s Notes. 


Effective Dates. 

Acts 2018, ch. 953, § 8. May 15, 2018. [See 
the Compiler’s Notes for effective date informa- 
tion for subsection (b).] 


Attorney General Opinions. 

Authority of City to Require Vehicles Regis- 
tered in Other Counties to Pass Emissions 
Tests. OAG 15-38, 2015 Tenn. AG LEXIS 39 
(4/22/15). 
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68-201-120. Removal or rendering inoperative emission control de- 
vices from motor vehicles. 


NOTES TO DECISIONS 


1. Preemption. 

State of Tennessee’s claims that vehicle 
manufacturets used recalls to improve defeat 
device software were impliedly preempted be- 
cause (1) the claims conflicted with purposes 
and objectives of the federal Clean Air Act, 
which did not authorize states to regulate the 
manufacturers’ compliance with emissions 
standards on a nationwide, model-wide, basis, 
whether the vehicle was new or used, and (2) 
asserting control over the manufacturers’ na- 
tionwide activities had nationwide economic 
consequences, especially considering the manu- 
facturers’ related agreement with the federal 


government. State ex rel. Slatery v. Volkswagen 
Aktiengesellschaft, — S.W.3d —, 2019 Tenn. 
App. LEXIS 125 (Tenn. Ct. App. Mar. 13, 2019). 
State of Tennessee’s claims that vehicle 
manufacturers violated the Tennessee Air 
Quality Act by tampering with vehicles’ emis- 
sions systems before a recall were expressly 
preempted because the claims were based on 
installing a defeat device in a new motor ve- 
hicle, before registration, contrary to federal 
law. State ex rel. Slatery v. Volkswagen Ak- 
tiengesellschaft, — S.W.3d —, 2019 Tenn. App. 
LEXIS 125 (Tenn. Ct. App. Mar. 13, 2019). 


68-201-121. Report by TACIR concerning state plan to implement state 
obligations under federal emission guidelines regulating 
covered electric-generating units. [Contingent effective 
date. — See Compiler’s Notes. |] 


(a) As used in this section: 

(1) “Covered electric-generating unit” means an existing fossil-fuel-fired 
electric-generating unit located within this state that is subject to regulation 
under EPA emission guidelines; 

(2) “Environmental protection agency” or “EPA” means the United States 
environmental protection agency; 

(3) “Federal emission guidelines” means any final rules, regulations, 
guidelines, or other requirements that the EPA adopts for regulating carbon 
dioxide emissions from covered electric-generating units under Section 111(d) 
of the federal Clean Air Act (42 U.S.C. § 7401 et seq.); 

(4) “State” means the state of Tennessee; 

(5) “State plan” means any plan to establish and enforce carbon dioxide 
emission control measures adopted by the department to implement the 
obligations of the state under the federal emission guidelines; and 

(6) “TACIR” means the Tennessee Advisory Commission on Intergovern- 
mental Relations. 

(6b) Upon submission of the final state plan to EPA by the department, TACIR 
shall prepare a report as described in this subsection (b). To the extent the 
department can produce the information without additional expenditures and 
using the department’s existing resources, the department shall provide avail- 
able information to TACIR upon request. The report shall assess the effects of 
the state plan on: 

(1) The electric power sector, including: 

(A) The ability of this state to provide affordable electricity through 
diversified sources of electricity generation; | 

(B) The type and amount of electric-generating capacity within this state 
that the electric power sector is likely to retire or replace with other energy 
sources; 
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(C) Stranded investment in electric-generating capacity and other infra- 
structure; 

(D) The amount of investment necessary to offset the retirement of 
electric-generating capacity and maintain generation reserve margins; 

(E) Potential risks to reliable sources of electricity, including resource 
adequacy risks and transmission constraints; and 

(F) The amount by which retail electricity prices within this state are 
predicted to increase; 

(2) Electricity consumers within this state, including any disproportionate 
impacts of electricity and other energy price increases on middle-income and 
lower-income households; 

(3) Employment within this state, both directly and indirectly, including 
Jobs lost within affected sectors of this state’s economy; 

(4) Economic development in this state, including the effects on manufac- 
turing, commercial, and other sectors of this state’s economy; 

(5) The competitive position of this state relative to neighboring states and 
other economic competitors; 

(6) State and local governments, including the potential impacts resulting 
from changes in tax revenues; and 

(7) Existing state laws, and any proposed legislation that may be necessary 
to implement the state plan. 

(c) After the development of the report described in subsection (b), TACIR 
shall transmit a copy of the report to the chairs of the government operations 
committees of the senate and the house of representatives and shall present the 
findings of the report at the next regularly scheduled meeting of the joint 
government operations committee. 

_(d) Notwithstanding subsection (b), a report does not have to be prepared by 
TACIR if the final federal emission guidelines approved by the EPA: 

(1) Do not establish carbon dioxide emission control requirements for this 
state that are based on the decrease in carbon dioxide emissions resulting 
from the operation of new nuclear-generating facilities currently under 
construction in this state; and 

(2) Authorize this state to receive full credit for the decrease in carbon 
dioxide emissions resulting from nuclear-generating facilities under con- 
struction as of the effective date of this act, for purposes of demonstrating 
compliance with carbon dioxide emission control requirements under the 
final EPA emission guidelines. 


History. Acts 2015, ch. 478, § 3 provided that the act, 

Acts 2015, ch. 478, § 1. which enacts this section, shall take effect 
concurrently with the effective date of federal 
emission guidelines, the public welfare requir- 
ing it. 


Compiler’s Notes. 

Acts 2015, ch. 478, § 2 provided that the 
commissioner of environment and conservation 
shall notify the secretary of state and the ex- Affective Dates. 
ecutive secretary of the Tennessee code com- Acts 2015, ch. 478, § 3. Contingent. [See the 
mission of the effective date of federal emission premiers Not ae ‘ 
guidelines as soon as reasonably practical after 
the effective date is known. 
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CHAPTER 202 
ATOMIC ENERGY AND NUCLEAR MATERIALS 


PART 5 
MEDICAL RADIATION INSPECTION SAFETY ACT 


68-202-503. Inspection of machines. 


Attorney General Opinions. chines. OAG 11-45, 2011 Tenn. AG LEXIS 47 
“Public safety agencies” exemption from reg- (5/18/11). 
istration and inspection fee for radiation ma- 


PART 6 
SOUTHERN STATES NUCLEAR COMPACT 


68-202-601. Definitions — Text of compact. 


Compiler’s Notes. this section, terminates June 30, 2027. See 
The Southern States Nuclear Compact and §§ 4-29-112, 4-29-248. 
the southern states energy board, created by 


PART 7 


SOUTHEAST INTERSTATE LOW-LEVEL RADIOACTIVE 
WASTE COMPACT 


68-202-701. Text of compact. 


Compiler’s Notes. terminates June 30, 2022. See §§ 4-29-112, 
The Southeast Interstate Low-Level Radioac- 4-29-243. 
tive Waste Compact, created by this section, 


CHAPTER 203 
TENNESSEE ENVIRONMENTAL PROTECTION FUND 
Section 
suet 1. Establishment of fund — Sources of deposits — Accounting — Interest — Investment 


— Appropriations. 
68-203-103. Fees. 
68-203-104. Fee schedules. 


68-203-101. Establishment of fund — Sources of deposits — Account- 
ing — Interest — Investment — Appropriations. 


(a) There is established within the general fund a special agency account to 
be known as the Tennessee environmental protection fund, hereinafter re- 
ferred to in this chapter as the “fund.” 

(b)(1) Notwithstanding any law to the contrary, there shall be deposited in 

the fund all fees, civil penalties and damages collected pursuant to the 

following statutes: 
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(A) Chapter 221, part 4 of this title, relative to subsurface sewage 
disposal; 
(B) The Tennessee Safe Drinking Water Act of 1983, chapter 221, part 

7 of this title; 

(C) The Water Environmental Health Act, chapter 221, part 9 of this 
title; 

(D) The Wastewater Facilities Act of 1987, chapter 221, part 10 of this 
title; 

(EK) The Radiological Health Service Act, chapter 202, part 2 of this title; 

(F) The Medical Radiation Inspection Safety Act, chapter 202, part 5 of 
this title; ' 

(G) The Tennessee Air Quality Act, chapter 201, part 1 of this title; 

(H) The Tennessee Solid Waste Disposal Act, chapter 211, part 1 of this 
title; 

(I) The Tennessee Hazardous Waste Management Act, chapter 212, 
part 1 of this title; 

(J) The Water Quality Control Act of 1977, title 69, chapter 3; 

(K) Title 69, chapter 10, relative to water wells; 

(L) The Safe Dams Act of 19738, title 69, chapter 11; 

(M) Production of oil and gas, title 60, chapter 1, parts 1, 2, and 5; and 

(N) Section 11-1-101 relative to those fees charged by the commissioner 
other than ones related to parks. 

(2) The commissioner of environment and conservation shall maintain 
separate accounts for moneys collected and expended by each division of the 
department of environment and conservation in administering the statutes 
listed in subdivision (b)(1). . 

(c) Any unencumbered moneys and any unexpended balance of the fund 
remaining at the end of any fiscal year shall not revert to the general fund, but 
shall be carried forward and maintained in separate accounts until expended 
in accordance with this part. 

(d) Interest accruing on investments and deposits of the fund shall be 
returned to the fund and remain a part of the fund, allocated proportionately 
to each separate account. 

(e) Moneys in the fund shall be invested by the state treasurer for the 
benefit of the fund pursuant to § 9-4-603. The fund shall be administered by 
the commissioner. 

(f) Moneys in the fund may be expended only in accordance with annual 
appropriations approved by the general assembly. 


History. each division of the department of environment 

Acts 1991, ch. 417, § 1; T.C.A., § 68-1-13801; and conservation in administering the statutes 
Acts 2007, ch. 362, § 14; 2009, ch. 531, § 1; _ listed in subdivision (b)(1)” for “expended under 
2016, ch. 741, § 1. each of the foregoing statutes”. 


Amendments. Effective Dates. 
The 2016 amendment, in (b)(2), substituted Acts 2016, ch. 741, § 2. April 7, 2016. 
“accounts” for “accounting” and “expended by 
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68-203-103. Fees. 


(a)(1) In order to facilitate the proper administration of each statute listed in 
§ 68-203-101(b), the department of environment and conservation shall 
charge fees for the various services and functions it performs under each of 
those statutes, including, but not limited to, permit processing fees, permit 
maintenance fees, license fees, registration fees, plans review fees, facility 
inspection fees and emission fees. 

(2) The level of these fees shall be determined after careful consideration 
of the direct and indirect costs incurred by the department in performing its 
various functions and services under each of the statutes listed in 
§ 68-203-101(b). 

(3) It is the intention of the general assembly that the fees shall provide 
funding for additional staff of the environmental regulatory programs and 

~ an improvement of the salaries and benefits of the existing staff of the 
environmental regulatory programs, to continue to improve performance in 
carrying out its duties. Prior to promulgating any fee increase, the authori- 
ties listed in subsection (b) shall review the basis for the fee increase and 
make a determination that the fee increase is warranted. The factors in the 
determinations shall include, if relevant: staffing needs, ability to attract © 
and retain quality staff, feasible cost containment measures, comparisons 
with salaries paid by other governments and the private sector, levels of 
federal grants and state appropriations, and the ability of the program to 
maintain or improve its performance in carrying out its duties. 
(b) The fees shall be adopted by regulations by the following authorities: 

(1) The fees under the Tennessee Safe Drinking Water Act of 1983, 
compiled in chapter 221, part 7 of this title, and the Water Quality Control 
Act of 1977, compiled in title 69, chapter 3, shall be set by the Tennessee 
board of water quality, oil and gas; | 

(2) The fees under the Tennessee Air Quality Act shall be set by the air 
pollution control board; 

(3) The fees under the Tennessee Solid Waste Disposal Act, compiled in 
chapter 211, part 1 of this title, and the Tennessee Hazardous Waste 
Management Act, compiled in chapter 212, part 1 of this title, shall be set by 
the underground storage tanks and solid waste disposal control board; 

(4) The fees under the Water Environmental Health Act, compiled in 
chapter 221, part 9 of this title, shall be set by the board of certification 
created by § 68-221-905; and 

(5) The fees under chapter 221, part 4 of this title, relative to subsurface 
sewage disposal; the Wastewater Facilities Act of 1987, compiled in chapter 
221, part 10 of this title; the Radiological Health Service Act, compiled in 
chapter 202, part 2 of this title; the Medical Radiation Inspection Safety Act; 
title 69, chapter 10, relative to water wells; and the Safe Dams Act of 1973, 
compiled in title 69, chapter 11, shall be set by the. commissioner of 
environment and conservation. 

(c) All fees in existence prior to January 1, 1992, under the statutes 
identified in § 68-203-101(b), shall be continued and shall be calculated and 
maintained with any such additional fees authorized herein; provided, that 
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such existing fees may be used in any manner consistent with the commis- 
sioner’s authority, notwithstanding the provisions of this chapter. 

(d) No permit or renewal of a permit shall be issued to an applicant for a 
permit under the foregoing authorities until all fees required by this chapter 
are paid in full. 

(e)(1) If any part of any fee imposed under this chapter is not paid within 
fifteen (15) days of the due date, a penalty of five percent (5%) of the amount 
due shall at once accrue and be added thereto. Thereafter, on the first day of 
each month during which any part of any fee or any prior accrued penalty 
remains unpaid, an additional penalty of five percent (5%) of the then unpaid 
balance shall accrue and be added thereto. In addition, the fees not paid 
within fifteen (15) days after the due date shall bear interest at the 
maximum lawful rate from the due date to the date paid; however, the total 
of the penalties and interest that accrue pursuant to this section shall not 
exceed three (3) times the amount of the original fee. 

(2) If any maintenance fee is not paid in full, including any interest and 
penalty within sixty (60) days of the due date, the commissioner may 
suspend the permit pending the opportunity for hearing until the amount 
due is paid in full. 

(3) In addition to other powers and authority provided in this chapter, the 
commissioner is authorized to seek injunctive relief in the chancery court of 
Davidson County or any court of competent jurisdiction for a judgment in the 
amount owed the state under this chapter. 

(4)(A) Any person required to pay the fees set forth under this chapter who 

disagrees with the calculation or applicability of the fee may petition the 

appropriate entity identified in subsection (b) for a hearing. 

(B) In order to perfect a hearing, a petition for a hearing, together with 
the total amount of the fee due, must be received by the commissioner not 
later than fifteen (15) days after the due date. 

(C) Such hearing shall be in accordance with contested case provisions 
set forth in the Uniform Administrative Procedures Act, compiled in title 
4, chapter 5. 

(D) If it is finally determined that the amount in dispute was improp- 
erly assessed, the commissioner shall return the amount determined to be 
improperly assessed with interest. 

(f) No permit maintenance fees shall be levied under the subsurface sewage 
disposal law on homeowners or other persons who have subsurface sewage 
disposal systems on their property. 

(g)(1) Under each program for which a permit processing fee is established 

pursuant to this chapter, the promulgating authority shall also establish by 

regulation a schedule for timely action by the department on permit 
applications under that program. 

(2) Such schedules shall set forth the maximum length of time which is 
necessary and appropriate for a thorough and prompt review of each 
category of permit applications, and shall take into account the nature and 
complexity of permit application review required by the statute under which 
the permit is sought. 

(3) Should the department fail to grant or deny the permit within the time 
frame established by regulation, the department shall refund the permit 
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processing fee to the permit applicant. 

(4) Each promulgating authority shall at least quarterly be provided an 
update of information on the timeliness of permit processing. In the event 
the commissioner is the promulgating authority, such information shall be 
published in the Tennessee Administrative Register at least quarterly. 

(h) For the following categories, the fees shall not exceed the following 
maximum amounts; however, the promulgating authorities are encouraged to 
use graduated fees to reflect the volume of waste, population served, or other 
factors determined necessary to fairly apportion the fees: 

(1) Filing/processing fee for state water quality permit: five thousand 
dollars ($5,000); 

(2) Annual maintenance fee for NPDES permit or state water quality 
permit: fifteen thousand dollars ($15,000); 

. (8) Inspection fee for a major public water or wastewater treatment 
system: two thousand five hundred dollars ($2,500); 

(4) Engineering plans review for water or wastewater systems: one 
thousand five hundred dollars ($1,500); 

(5) Filing/processing fee for construction permit for a new air emission 
source or the increased emissions to a source: seven thousand five hundred 
dollars ($7,500); 

(6) Filing/processing fee for permit modification for an air emission 
source: seven hundred fifty dollars ($750); 

(7) Air contaminant emissions fee: eighteen dollars and seventy-five cents 
($18.75) per ton per year, based on the air contaminant sources allowable 
emissions level; provided, that emissions subject to this fee are capped at 
four thousand (4,000) tons per pollutant, such as TSP, VOC, SO2, NOx, and 
other pollutants, excluding CO, per facility; 

(8) Filing/processing fee for solid waste processing facility: two thousand 
five hundred dollars ($2,500); 

(9) Filing/processing fee for solid waste landfill permit: ten thousand 
dollars ($10,000); 

(10) Annual maintenance fee for a solid waste processing facility: five 
thousand dollars ($5,000); 

(11) Annual maintenance fee for a solid waste landfill: fifteen thousand 
dollars ($15,000); 

(12) Filing/processing fee for a commercial hazardous waste storage or 
treatment facility: thirty-seven thousand five hundred dollars ($37,500); 

(13) Filing/processing fee for a commercial hazardous waste disposal 
facility or landfill site: seventy-five thousand dollars ($75,000); 

(14) Annual maintenance fee for a commercial hazardous waste storage or 
treatment facility: thirty-seven thousand five hundred dollars ($37,500); 

(15) Annual maintenance fee for a commercial hazardous waste disposal 
facility or landfill site: seventy-five thousand dollars ($75,000); 

(16) Filing/processing fee for an on-site hazardous waste storage or 
treatment facility: fifteen thousand dollars ($15,000); 

(17) Filing/processing fee for an on-site hazardous waste disposal facility 
or landfill site: thirty thousand dollars ($30,000); 

(18) Annual maintenance fee for an on-site hazardous waste storage or 
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treatment facility: eighteen thousand seven hundred fifty dollars ($18,750); 
(19) Annual maintenance fee for an on-site hazardous waste disposal 

facility or landfill site: twenty-two thousand five hundred dollars ($22,500); 
(20)(A) Class I. Dental radiation machines: all diagnostic equipment 
used exclusively for dental diagnostic procedures: ninety-eight dollars 
($98.00); 

(B) Class II. Priority two medical radiation machines: all diagnostic 
equipment, not in Class III, used exclusively for medical and veterinary 
diagnostic procedures: two hundred twenty-five dollars ($225); 

(C) Class III. Priority one medical radiation machines: all diagnostic 
X-ray equipment used in radiologists’ offices, orthopedic surgeons’ offices 
or hospitals exclusively for medical diagnostic procedures: three hundred 
dollars ($300); and 

(D) Class IV. Therapy medical radiation machines: all X-ray equip- 
ment with energies less than nine-tenths megaelectron volts (0.9 MeV) 
used for the purpose of medical and veterinary radiation therapy: four 
hundred fifty dollars ($450); 

(21) Well driller annual license fee: two hundred fifty dollars ($250); 

(22) Well pump and treatment device installer annual license fees: one 
hundred fifty dollars ($150); 

(23) Safe dams plans review fee: five thousand dollars ($5,000); 

(24) Safe dams safety inspection fee: one thousand dollars ($1,000); 

(25) Permit application fee for oil or gas well: one thousand two hundred 
dollars ($1,200); and 

(26) Mineral test hole permit application fee: one hundred dollars ($100). 


History. That act had provided for the contingent 
Acts 1991, ch. 417, § 3; T.C.A., § 68-1-1303; amendment of this section; however, that 
Acts 2007, ch. 362, §§ 15, 16, 44; 2009, ch.531, amendment did not take effect. 
9 2; 2018, ch.'839, $° 19. 
Attorney General Opinions. 


Compiler’s Notes. Motor vehicle emissions testing fees. OAG 


Acts 2021, ch. 548, § 1 repealed act sections 13-59 2013 Tenn. AG LEXIS 50 (7/1/13). 
1-43 of chapter 839 of the Public Acts of 2018. 


68-203-104. Fee schedules. 


(a)(1) Notwithstanding any law to the contrary, upon receiving from the 
commissioner of finance and administration the approved work program 
allotments, as provided in § 9-4-5110, for the department of environment 
and conservation, the commissioner of environment and conservation shall 
certify to the commissioner of finance and administration and to the 
promulgating authorities the amount of fees required by each program for 
the current fiscal year, based on the approved work program. Upon receipt of 
such certification, all such fee schedules shall be reviewed by the promul- 
gating authority. 

(2) All fees and procedures for collecting fees shall be adopted pursuant to 
rulemaking procedures set forth in the Uniform Administrative Procedures 
Act, compiled in title 4, chapter 5. In adopting such rules, the promulgating 
authority shall consider detailed information regarding salary and staffing 


68-203=104 ENVIRONMENTAL PROTECTION 152 


improvements and other costs to be funded by the proposed fee schedule or 

fee increases, as well as the current and proposed average response time to 

permit applications under that program. 

(3) After July 1, 2012, authorities responsible for setting fees shall not 
increase fees in any year general state revenues appropriated to the program 
have decreased from the previous year. 

(4) Pursuant to recommendations of the promulgating authority, and 
within sixty (60) days after receiving the certification of the amount of fees 
required by each program, the commissioner of environment and conserva- 
tion shall submit to the commissioner of finance and administration an 
official estimate of fees to be collected by each program for the fiscal year. To 
the extent the estimate of fees for an individual program is less than the 
certified amount, the appropriation of fees for the program shall be reduced 
in the amount of the deficiency and the commissioner of finance and 

~ administration is directed to reduce the budget of the program accordingly. 

(5) It is the intention of the general assembly, for the purposes of this 
chapter, that any fees promulgated by rules and regulations authorized 
under this chapter be effective July 1, 1991. 

(b) In the third and all subsequent years, the fee schedule promulgated by 
each of the authorities listed in § 68-203-103(b) shall not, when added to their 
individual program fund balance from prior years, exceed one hundred fifty 
percent (150%) of the fees collected in the previous year by that authority. 

(c) The total of fees assessed and to be paid by any single permittee under 
each of the statutes listed under § 68-203-101(b) shall not exceed five percent 
(5%) of the total of all fees assessed under each of the statutes listed. 

(d) For each division of the department that administers one (1) or more of 
the statutes listed in § 68-203-101(b), no promulgating authority shall estab- 
lish a fee schedule that results in a ratio between state appropriations and 
environmental protection fees, exclusive of penalties and damages, in which 
the environmental protection fees constitute a higher percentage of the total 
funds expended by the division than the following ratios, which represents an 
approximation of the time spent by the divisions in activity that protects the 
public and the environment generally to that spent addressing a particular 
entity such as in technical assistance, permitting, inspection or enforcement: 

(1) For the divisions of air pollution control, radiological health and solid 
waste management: the percentage of environmental protection fees shall 
not constitute a higher percentage of the total fees and appropriations than 
they did in the fiscal year 1994-1995, as follows: 

(A) For the division of air pollution control: environmental protection 
fees, eighty-nine and nine-tenths percent (89.9%); state appropriations, 
ten and one-tenth percent (10.1%); 

(B) For the division of radiological health: environmental protection 
fees, ninety-one and five-tenths percent (91.5%); state appropriations, 
eight and five-tenths percent (8.5%); 

(C) For the division of solid waste management: environmental protec- 
tion fees, seventy-seven and one-tenth percent (77.1%); state appropria- 
tions, twenty-two and nine-tenths percent (22.9%); and 
(2) For the division of water resources: environmental protection fees, 

fifty-eight percent (58%); state appropriations, forty-two percent (42%). 
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History. 

Acts 1991, ch. 417, § 4; T.C.A., § 68-1-1304; 
Acts 1997, ch. 471, § 1; 2009, ch. 531, 8§ 3) 4; 
2013, ch. 454, §§ 14, 15; 2014, ch. 917, § 7. 


Amendments. 

The 2014 amendment rewrote (d) which read: 
“(d) For each division of the department that 
administers one (1) or more of the statutes 
listed in § 68-203-101(b), no promulgating au- 
thority shall establish a fee schedule that re- 
sults in a ratio between state appropriations 
and environmental protection fees, exclusive of 
penalties and damages, in which the environ- 
mental protection fees constitute a higher per- 
centage of the total funds expended by the 
division than the following ratios, which repre- 
sents an approximation of the time spent by the 
divisions in activity that protects the public and 
the environment generally to that spent ad- 
dressing a particular entity such as in technical 
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assistance, permitting, inspection or enforce- 
ment: 

“(1) For the divisions of air pollution control, 
radiological health, solid waste management 
and water supply: the percentage of environ- 
mental protection fees shall not constitute a 
higher percentage of the total of fees and ap- 
propriations than they did in the fiscal year 
1994-1995; 

“(2) For the division of ground water protec- 
tion: environmental protection fees, seventy- 
one percent (71%); state appropriations, 
twenty-nine percent (29%); and 

“(3) For the division of water pollution con- 
trol: environmental protection fees, fifty per- 
cent (50%); state appropriations, fifty percent 
(50%).” 


Effective Dates. 
Acts 2014, ch. 917, § 11. May 13, 2014. 


CHAPTER 204 
STATE ENERGY POLICY COUNCIL 


Section 

68-204-101. 
68-204-102. 
68-204-103. 
68-204-104. 
68-204-105. 
68-204-106. 
68-204-107. 


“Council” defined. 


Members of council. 


68-204-108. 
68-204-109. 
68-204-110. 


Comprehensive reports. 
Energy resources fund. 


State energy policy council created. 


Duties and responsibilities of council. 


Chair — Quorum — Reimbursement of expenses — Conflict of interest policy. 

Organization of work of council — Rules of procedure — Meetings. 

Request for information — Request for reports and forecasts — Request for funds — 
Attachment to office of comptroller. 


Relation to Energy Efficient Schools Initiative (EESI) of 2008. 


68-204-101. State energy policy council created. 


There is created the state energy policy council, to be administratively 
attached to the office of the comptroller of the treasury. 


History. 
Acts 2017, ch. 458, § 2. 


Compiler’s Notes. 

For the Preamble to the act concerning the 
creation of the Tennessee energy policy council, 
please refer to Acts 2017, ch. 458. 

The state energy policy council, created by 


68-204-102. “Council” defined. 


this section, terminates June 30, 2024. See 
§§ 4-29-112, 4-29-245. 


Effective Dates. 

Acts 2017, ch. 458, § 3. July 1, 2017; pro- 
vided that, for the purpose of appointing mem- 
bers of the council, the act took effect May 25, 
2017. 


For the purposes of this chapter, “council” means the state energy policy 


council. 


History. 
Acts 2017, ch. 458, § 2. 


Compiler’s Notes. 
For the Preamble to the act concerning the 
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creation of the Tennessee energy policy council, vided that, for the purpose of appointing mem- 
please refer to Acts 2017, ch. 458. bers of the council, the act took effect May 25, 


Effective Dates. 2017. 


Acts 2017, ch. 458, § 3. July 1, 2017; pro- 


68-204-103. Duties and responsibilities of council. 


(a) The-council is created to advise and make recommendations to the 
governor and to the general assembly on how to: 

(1) Identify all state energy resources to ensure a secure, stable, and more 
predictable energy supply; 

(2) Manage the use of energy resources; and 

(3) Increase domestic energy exploration, development, and production 
within the state and region, with the goal of promoting economic growth and 

_job creation while ensuring the protection and preservation of the state’s 
natural resources, cultural heritage, and quality of life. 

(b) The council shall have the following general duties and responsibilities: 

(1) Compile an annual report assessing the energy sector in this state, 
including the opportunities and the constraints presented by various uses of 
energy, to facilitate the expansion of the domestic energy supply, and to 
encourage the efficient use of all such energy forms in a manner consistent 
with state energy policy; 

(2) Develop an ongoing comprehensive state energy policy plan to achieve 
maximum effective management and use of present and future sources of 
energy. The policy plan may include energy efficiency, renewable and 
alternative sources of energy, research and development into alternative 
energy technologies, and improvements to the state’s energy infrastructure 
and energy economy, including smart grid and domestic energy resources, 
including, but not limited to, natural gas, coal, hydroelectric power, solar, 
wind, nuclear, and biomass; 

(3) Create an annual energy policy plan that recommends: 

(A) Necessary energy legislation to the governor and to the general 
assembly; 

(B) The promulgation of necessary rules to regulatory boards charged 
with administering this title; and 

(C) The implementation and modification of energy policy, plans, and 
programs as the council considers necessary and desirable; 

(4) Continually review and coordinate all state government research, 
education, and management programs relating to energy matters; 

(5) Educate and inform the general public regarding any energy matters; 
and 

(6) Actively engage in discussions with federal government agencies and 
leaders to identify opportunities to increase domestic energy supply within 
this state. 

(c) The council shall serve as the central energy policy planning body of the 
state and shall communicate and cooperate with federal, state, regional, and 
local bodies and agencies for the purpose of affecting a coordinated energy 
policy. 
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History. Effective Dates. 

Acts 2017, ch. 458, § 2. Acts 2017, ch. 458, § 3. July 1, 2017; pro- 
vided that, for the purpose of appointing mem- 
bers of the council, the act took effect May 25, 
2017. 


Compiler’s Notes. 

For the Preamble to the act concerning the 
creation of the Tennessee energy policy council, 
please refer to Acts 2017, ch. 458. 


68-204-104. Members of council. 


(a) The council shall be comprised of fifteen (15) members as follows: 

(1) The governor or the governor’s designee shall serve as an ex officio, 
voting member of the council; 

(2) The governor shall appoint: 

(A) One (1) representative of energy resource extraction or energy 
production industries, excluding the Tennessee Valley authority, who may 
be appointed from lists of qualified persons submitted by interested energy 
resource extraction or energy production industries including, but not 
limited to, the biofuel, oil and gas, wind, coal, solar energy, geothermal 
energy, hydropower, and nuclear energy industries. The governor shall 
consult with the industries listed in this subdivision (a)(2)(A) to determine 
qualified persons to fill the position on the council; 

(B) One (1) representative of a commercial, industrial, or agricultural 
energy consumer; and 

(C) One (1) representative of an institution of higher education in this 
state; 

(3) The speaker of the house of representatives shall appoint: 

(A) One (1) representative of the energy research and development 
industry, who may be selected from lists of qualified persons submitted by 
interested research and development industries, including, but not limited 
to, the Oak Ridge National Laboratory. The speaker shall consult with the 
industries described in this subdivision (a)(3)(A) to determine qualified 
persons to fill the position on the council; 

(B) One (1) representative of the Tennessee Valley authority; 

(C) One (1) representative of a local distribution utility; and 

(D) One (1) representative of a transportation-related industry; includ- 
ing, but not limited to, wholesalers, transportation equipment manufac- 
turers, shipping companies, and local transit authorities; 

(4) The speaker of the senate shall appoint: 

(A) One (1) residential energy user; 

(B) One (1) representative of environmental groups; 

(C) One (1) representative of the industries that provide natural gas to 
consumers in this state; and 

(D) One (1) representative who is knowledgeable of and has expertise in 
energy efficiency and energy conservation as it relates to the built 
environment, who may be selected from lists of qualified persons submit- 
ted by interested parties from the engineering and architectural profes- 
sions in this state. The speaker shall consult with the professions 
described in this subdivision (a)(4)(D) to determine qualified persons to fill 
the position on the council; 

(5) The state treasurer or the treasurer’s designee shall serve as an ex 
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officio, nonvoting member of the council; 

(6) One (1) nonvoting student member with expertise in energy issues and 
energy policy, who, during the person’s tenure as a member of the council, is 
enrolled as a graduate student in an institution of higher education in this 
state. The student member shall be appointed by the council from nomina- 
tions submitted by university faculty members at such institutions; and 

(7) The chair of the Tennessee public utility commission or the chair’s 
designee serves as an ex officio, voting member of the council. 

(b) In addition to any other requirements for membership on the council, all 
persons appointed or otherwise named to serve as members of the council shall 
be bona fide residents of this state, and shall continue to reside in this state 
during their tenure on the council. 

(c)(1) All appointments to the council shall be made by July 1, 2017. 

(2) In order to stagger the terms of the newly appointed council members, 
initial appointments shall be made as follows: 

(A) The members listed in subdivision (a)(2) shall serve initial terms of 

one (1) year, which shall expire on June 30, 2018; 

(B) The members listed in subdivision (a)(3) shall serve initial terms of 
two (2) years, which shall expire on June 30, 2019; and 
(C) The members listed in subdivision (a)(4) shall serve initial terms of 

three (3) years, which shall expire on June 30, 2020. 

(3) The student member appointed pursuant to subdivision (a)(6) shall 
serve a term of two (2) years, but shall not serve more than two (2) 
consecutive terms as a member of the council. 

(d)(1) Following the expiration of members’ initial terms as prescribed in 

subdivision (c)(2), all three-year terms shall begin on July 1 and terminate 

on June 30, three (3) years thereafter. 

(2) All members shall serve until the expiration of the term to which they 
were appointed and until their successors are appointed and qualified. 

(3) In case of a vacancy in the membership on the council prior to the 
expiration of a member’s term, a successor shall be appointed within thirty 
(30) days of the vacancy for the remainder of the unexpired term by the 
appropriate appointing authority and in the same manner as the original 
appointment. 

(e) The appointing authorities may remove any member of the council for 
misconduct, incompetency, willful neglect of duty, or other just cause. 

(f) Prior to beginning their duties, each member of the council shall take and 
subscribe to the oath of office provided for state officers. 

(g) In making appointments to the council, the appointing authorities shall 
strive to ensure that the council is composed of persons who are diverse in 
professional or educational background, ethnicity, race, sex, geographic resi- 
dency, heritage, perspective, and experience. 


History. Amendments. | 
Acts 2017, ch. 458, § 2; 2021, ch. 448, § 1. The 2021 amendment substituted “fifteen 
(15)” for “fourteen (14)” in the introductory 


Compiler’s Notes. language of (a); and added (a)(7). 


For the Preamble to the act concerning the 
creation of the Tennessee energy policy council, Effective Dates. 
please refer to Acts 2017, ch. 458. Acts 2017, ch. 458, § 3. July 1, 2017; pro- 
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vided that, for the purpose of appointing mem- 2017. 
bers of the council, the act took effect May 25, Acts 2021, ch. 448, § 2. May 138, 2021. 


68-204-105. Chair — Quorum — Reimbursement of expenses — Con- 
flict of interest policy. 


(a) The chair of the council shall be appointed by the governor from among 
the council’s membership and shall call the first meeting of the council. The 
chair shall serve in that capacity for one (1) year and shall be eligible for 
reappointment. The chair shall preside at all meetings and shall have all the 
powers and privileges of the other members. 

(b) Each member, upon expiration of the member’s term, shall continue to 
hold office until a successor is appointed. 

(c) A majority of those members serving on the council shall constitute a 
quorum. 

(d) Members appointed pursuant to § 68-204-104(a)(2)-(4) shall be eligible 
for reappointment to the council following the expiration of their terms, but 
shall serve no more than two (2) consecutive three-year terms. 

(e) Members shall receive no compensation for their service on the council, 
but shall be reimbursed for travel and other necessary expenses incurred in 
the performance of official duties in accordance with the state comprehensive 
travel regulations as promulgated by the commissioner of finance and admin- 
istration and approved by the attorney general and reporter. 

(f) The council shall adopt and implement a conflict of interest policy for its 
members. The policy shall mandate annual written disclosures of financial 
interests, other possible conflicts of interest, and an acknowledgement by 
council members that they have read and understand all aspects of the policy. 
The policy shall also require persons who are to be appointed to the council to 
acknowledge, as a condition of appointment, that they are not in conflict with 
the conditions of the policy. 


History. Effective Dates. 

Acts 2017, ch. 458, § 2. Acts 2017, ch. 458, § 3. July 1, 2017; pro- 
vided that, for the purpose of appointing mem- 
bers of the council, the act took effect May 25, 
2017. 


Compiler’s Notes. 

For the Preamble to the act concerning the 
creation of the Tennessee energy policy council, 
please refer to Acts 2017, ch. 458. 


68-204-106. Organization of work of council — Rules of procedure — 
Meetings. 


(a) To facilitate the work of the council and for administrative purposes, the 
chair of the council, with the consent and approval of the members, shall 
organize the work of the council to carry out the requirements of this chapter 
and to ensure the efficient operation of the council. 

(b) The council shall: 

(1) Adopt its own rules of procedure; 

(2) Meet quarterly, with members to be physically present at a minimum 
of two (2) quarterly meetings each calendar year. Members may also 
participate by teleconference call, provided that all other requirements of 
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this subdivision (b)(2) are met. Emergency meetings may be called by the 
chair or upon petition by a majority of the council, with written notice being 
given to all members; and 

(3) Make nonsubstantive policy relating to the administrative operation 
of the council. 


History. . Effective Dates. _ 

Acts 2017, ch. 458, § 2. Acts 2017, ch. 458, § 3. July 1, 2017; pro- 
vided that, for the purpose of appointing mem- 
bers of the council, the act took effect May 25, 
2017. . 


Compiler’s Notes. 

For the Preamble to the act concerning the 
creation of the Tennessee energy policy council, 
please refer to Acts 2017, ch. 458. 


68-204-107. Request for information — Request for reports and fore- 
casts — Request for funds — Attachment to office of 
comptroller. 


(a) The council may request information from any state officer, office, 
department, commission, board, bureau, institution, or other agency of the 
state and its political subdivisions that is deemed necessary to carry out the 
requirements of this chapter. All officers and agencies shall cooperate with the 
council and, to the extent permitted by law, furnish any information to the 
council that it may request. 

(b) To assure the adequate development of relevant energy information, the 
council may request energy producers and major energy consumers, as 
determined by the council, to file any reports and forecasts; however, the 
council may request only specific energy-related information that it deems 
necessary to carry out its duties. 

(c) The council is authorized to apply for and utilize grants, contributions, 
appropriations, and any other sources of revenue which shall be deposited in 
the energy policy development resources fund created under § 68-204-109, in 
order to carry out its duties; however, all applications and requests for grants 
and other revenues shall be made through and administered by the office of the 
comptroller of the treasury. 

(d) The council may request the office of the comptroller of the treasury to 
allocate and dispense any funds made available to the council for energy 
research and related work efforts in such a manner as the council determines; 
provided, that the funds shall be used in furtherance of the purposes of this 
chapter. 

(e) The council shall be attached to the office of the comptroller of the 
treasury for administrative matters relating to budgeting, audit, and other 
related items only. The autonomy and authority of the council are not affected 
by such attachment, and the office of the comptroller of the treasury shall have 
no administrative or supervisory control over the council. 

(f) All administrative costs of the council, including, but not limited to, the 
cost of the annual reports required pursuant to § 68-204-108, shall be payable 
out of any funds allocated to and received by the council. 


History. Compiler’s Notes. 
Acts 2017, ch. 458, § 2. For the Preamble to the act concerning the 
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creation of the Tennessee energy policy council, vided that, for the purpose of appointing mem- 
please refer to Acts 2017, ch. 458. bers of the council, the act took effect May 25, 


Effective Dates. 2017. 
Acts 2017, ch. 458, § 3. July 1, 2017; pro- 


68-204-108. Comprehensive reports. 


(a) The council shall compile, compose, and publish, and transmit to the 
governor, the speaker of the senate, and the speaker of the house of represen- 
tatives, two (2) annual comprehensive reports as follows: 

(1) An annual assessment of the state’s energy sector as prescribed in 
§ 68-204-103(b)(1), to be facilitated by the Howard H. Baker Jr. Center for 
Public Policy at the University of Tennessee; and — 

(2) A report to create a comprehensive state energy policy plan as 
prescribed in § 68-204-103(b)(2). 

(b) The annual assessment of the state’s energy sector, as prescribed in 
subdivision (a)(1), shall include, but not be limited to, the following: 

(1) The statewide projected growth and development as it relates to future 
requirements for energy, including patterns of urban and metropolitan 
expansion, shifts in transportation modes, modifications in building types 
and design, and other trends and factors which, as determined by the 
council, will significantly affect energy needs; and 

(2) An assessment of growth trends in energy consumption and produc- 
tion, and an identification of potential adverse social, economic, or environ- 
mental impacts which may be imposed by a continuation of the present 
trends, including a rise in energy costs to consumers, significant increases in 
air, water, and other forms of pollution, threats to public health and safety, 
and a loss of scenic and natural areas. 

(c) The comprehensive state energy policy plan, as prescribed in subdivision 
(a)(2) shall include, but not be limited to, the following: 

(1) Recommendations to the governor and the general assembly for 
additional administrative and legislative actions on energy matters in the 
context of the current energy sector in this state; and 

(2) Asummary of the council’s activities since the last filing of the energy 
policy plan, a description of major plans developed by the council, an 
assessment of plan implementation, and a review of council plans and 
programs for the coming biennium. 


History. Effective Dates. 

Acts 2017, ch. 458, § 2. Acts 2017, ch. 458, § 3. July 1, 2017; pro- 
vided that, for the purpose of appointing mem- 
bers of the council, the act took effect May 25, 
2017. 


Compiler’s Notes. 

For the Preamble to the act concerning the 
creation of the Tennessee energy policy council, 
please refer to Acts 2017, ch. 458. 


68-204-109. Energy resources fund. 


(a) There is created a special account in the state treasury to be administered 
by the office of the comptroller of the treasury and to be known as the energy 
policy development resources fund, referred to in this section as the “energy 
resources fund.” 
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(b) The comptroller may disburse moneys in the energy resources fund to 
the council for the following purposes: 

(1) Developing the comprehensive state energy policy plan, as prescribed 

in § 68-204-103; 

(2) In furtherance of the purposes of this chapter; and 
(3) To offset the cost of administering this chapter. 

(c) A grant from the energy resources fund shall be disbursed in an annual 
amount of fifty thousand dollars ($50,000). It is the legislative intent that the 
annual amount be appropriated each fiscal year in the Senehes appropriations 
act for awarding a grant. 


History. Effective Dates. 

Acts 2017, ch. 458, § 2. Acts 2017, ch. 458, § 3. July 1, 2017; pro- 
vided that, for the purpose of appointing mem- 
bers of the council, the act took effect May 25, 
2017. 


Compiler’s Notes. 

For the Preamble to the act concerning the 
creation of the Tennessee energy policy council, 
please refer to Acts 2017, ch. 458. 


68-204-110. Relation to Energy Efficient Schools Initiative (EESI) of 
2008. : 


(a) Nothing in this chapter amends or repeals in any manner the Energy 
Efficient Schools Initiative (EESI) of 2008, compiled in title 49, chapter 17, or 
other provisions of law relating to the energy efficient schools council and its 
powers, duties, and functions. 

(b) Nothing in this chapter applies to the powers, duties, and functions 
undertaken pursuant to the authority of the Energy Efficient Schools Initiative 
(EESI) of 2008, compiled in title 49, chapter 17. 


History. Effective Dates. 

Acts 2017, ch. 458, § 2. Acts 2017, ch. 458, § 3. July 1, 2017; pro- 
vided that, for the purpose of appointing mem- 
bers of the council, the act took effect May 25, 
2017. 


Compiler’s Notes. 

For the Preamble to the act concerning the 
creation of the Tennessee energy policy council, 
please refer to Acts 2017, ch. 458. 


CHAPTER 205 


COMMERCIAL PROPERTY ASSESSED CLEAN ENERGY 
AND RESILIENCE ACT 


Section 

68-205-101. Short title — legislative intent. 

68-205-102. Chapter definitions. 

68-205-103. Imposition of voluntary special assessment to repay financing of qualified projects on 
commercial property. 

68-205-104. C-PACER program — Designation of region — Administration of program — 
Financing for assessments. 

68-205-105. Establishment of C-PACER program — Amendment — Fees to offset costs of 
administering program. 

68-205-106. Terms of C-PACER program established by resolution. 

68-205-107. C-PACER application and review process — Guidelines to bill, collect, and enforce 
C-PACER assessment and lien — Audit. 

68-205-108. Authorization of direct purchase of equipment and materials. 
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Section 

68-205-109. Filing and recording of notice of assessment, C-PACER lien, and assignments — 
Segregation of funds. 

68-205-110. Special assessment lien. 

68-205-111. Contract to perform duties of local government relating to special assessments. 

68-205-112. Joint implementation or administration of C-PACER program. 

68-205-113. Requirement of written contract to repay financing of qualified project through 
special assessments prohibited. 

68-205-114. Residential property consisting of four or fewer dwelling units not qualified for 
financing. 

68-205-115. Use of public funds to fund or repay loan prohibited — Full faith and credit of local 
government not pledged, offered, or encumbered. 


68-205-101. Short title — legislative intent. 


(a) This chapter is known and may be cited as the “Commercial Property 
Assessed Clean Energy and Resilience Act.” 

(b) It is the intent of the general assembly to authorize the establishment of 
a commercial property assessed clean energy and storm resiliency (C-PACER) 
program that jurisdictions may voluntarily implement to ensure that free and 
willing owners of agricultural, commercial, industrial, and multifamily resi- 
dential properties can obtain low-cost, long-term financing for qualifying 
improvements. By authorizing local governments to adopt C-PACER pro- 
grams, the general assembly finds that a valid public purpose exists because 
the use of C-PACER will increase economic development, lower insurance 
costs, and lower disaster and emergency response and aid costs to local 
governments. C-PACER programs will also decrease energy and water costs 
and encourage energy and water sustainability. 


History. Effective Dates. 
Acts 2021, ch. 138, § 1. Acts 2021, ch. 188, § 4. July 1, 2021. 


68-205-102. Chapter definitions. 


As used in this chapter: 

(1) “Capital provider” means a private third-party entity, including its 
designee, successor, and assigns, that makes or funds C-PACER financing, 
including refinancing, under this chapter; 

(2) “Commercial property” means privately owned commercial, industrial, 
or agricultural real property, or privately owned residential real property 
consisting of five (5) or more dwelling units, and includes property owned by 
nonprofit, charitable, or religious organizations; 

(3) “C-PACER program” or “program” means a commercial property 
assessed clean energy program established under this chapter; 

(4) “Financing” means financing and refinancing for qualified projects 
under this chapter; 

(5) “Financing agreement” means the contract under which a property 
owner agrees to repay a capital provider for the C-PACER financing, 
including, but not limited to, details of finance charges, fees, debt servicing, 
accrual of interest and penalties, and terms relating to treatment of 
prepayment and partial payment, billing, collection, and enforcement of the 
C-PACER financing; 

(6) “Local government” means a county, metropolitan government, mu- 
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nicipality, or other political subdivision of this state; 

(7) “Program administrator” means the department or individual within a 
local government designated to administer a C-PACER program, or a private 
and independent third party designated by the local government; provided, 
that the administration procedures used conform to this chapter; 

(8) “Program guidebook” means a comprehensive document that illus- 
trates the applicable program and establishes appropriate guidelines, speci- 
fications, underwriting and approval criteria, and standard application 
forms consistent with the administration of a program and not detailed in 
this chapter, including: 

(A) A form assessment contract between the local government and the 
property owner specifying the terms of assessment under the program, 
financing provided by a third party, and remedies for default or foreclo- 
sure; | 

(B) A form local government Notice of Assessment and C-PACER lien; 
or 

(C) A form Notice of Assignment of Assessment and C-PACER lien 
between a local government and a capital provider; 

(9) “Project application” means an application submitted for a program to 
demonstrate that a proposed project qualifies for C-PACER financing and for 
a C-PACER assessment and lien; 

(10) “Property owner” means the owner or owners on title, duly recorded, 
of a commercial property; 

(11) “Qualified improvement” means a permanent improvement installed 
and affixed to commercial property and intended to: 

(A) Decrease energy consumption or demand through the use of effi- 
ciency technologies, products, or activities that reduce or support the 
reduction of energy consumption; 

(B) Support the production of clean, renewable energy, including 
through the use of a product, device, or interacting group of products or 
devices on the customer’s side of the meter that generates electricity, 
provides thermal energy, or regulates temperature; 

(C) Decrease water consumption or demand and address safe drinking 
water through the use of efficiency technologies, products, or activities 
that reduce or support the reduction of water consumption; 

(D) Allow for the reduction or elimination of lead from water that may 
be used for drinking or cooking; or 

(KE) Increase water or waste water resilience, including through storm 
retrofits, flood mitigation, and stormwater management, or wind resis- 
tance, energy storage, microgrids, and other resilience projects approved 
by the local government; 

(12) “Qualified project” means a project approved by the program admin- 
istrator, involving the installation or modification of a qualified improve- 
ment, including new construction or the adaptive reuse of eligible property 
with a qualified improvement, and including qualified improvements in- 
stalled no more than two (2) years prior to the date of application; 

(13) “Record owner” means the owner listed on the property’s legal 
documents on file or the owner of an estate for years created pursuant to a 
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written ground lease agreement or similar agreement; and 
(14) “Region” means a geographical area as determined by a local govern- 
ment pursuant to § 68-205-104. 


History. Effective Dates. 
Acts 2021, ch. 138, § 1. Acts 2021, ch. 138, § 4. July 1, 2021. 


68-205-103. Imposition of voluntary special assessment to repay fi- 
nancing of qualified projects on commercial property. 


(a) A local government may impose a voluntary special assessment to repay 
the financing of qualified projects on commercial property located in a region. 

(b) A local government shall not impose an assessment to repay the 
financing of the purchase or installation of products or devices not perma- 
nently affixed to commercial property. 

(c) A local government may impose a voluntary special assessment only 
after a project application is approved. The special assessment must be created 
through a written contract between the local government and the record owner 
of the property to be assessed. 

(d) Prior to entering into the written assessment contract, the record owner 
shall obtain and furnish to the local government a written statement, executed 
by each holder of a mortgage or deed of trust on the property securing 
indebtedness, in the sole and absolute discretion of each holder of a mortgage 
or deed of trust on the property, that consents to the assessment and indicates 
that the assessment does not constitute an event of default under the mortgage 
or deed of trust. 


History. Effective Dates. 
Acts 2021, ch. 138, § 1. Acts 2021, ch. 138, § 4. July 1, 2021. 


68-205-104. C-PACER program — Designation of region — Administra- 
tion of program — Financing for assessments. 


(a) A local government may establish a C-PACER program and exercise all 
powers granted under this chapter. 

(b)(1) The local government shall designate a region within its boundaries as 

an area in which C-PACER activities are eligible. 

(2) If the local government is a county, then the region designated may 
encompass the whole of the unincorporated and incorporated areas inside 
the county’s boundaries. 

(c) Except as otherwise provided in subsection (g), a local government that 
establishes a program may enter into a written assessment contract with a 
property owner to establish a voluntary assessment to repay the owner’s 
financing of a qualified project on the owner’s property as long as the 
conditions set forth in § 68-205-103 are met. 

(d) Alocal government may administer a program, delegate administration 
pursuant to § 68-205-107, or delegate the administration to a single, indepen- 
dent, and qualified third party for all C-PACER assessments within the region 
as identified in subsection (b). 

(e) If the program provides for third-party administration, then the local 
government official authorized to enter into a written contract with a property 
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owner pursuant to subsection (c) shall also enter into a written contract with 
the party that administers the program. The contract must require the third 
party to reimburse the local government for costs associated with monitoring 
the program, imposing the assessment, and billing and collecting payments on 
behalf of the third party. 

(f) The financing for assessments imposed may include, but is not limited to: 

(1) THe cost of materials and labor necessary for the installation or 
modification of a qualified improvement; 

(2) Permit fees; 

(3) Inspection fees; 

(4) Lender fees; 

(5) Program application and administrative fees; 

(6) Project development and engineering fees; 

(7) Interest reserves; 

(8) Capitalized interest, in an amount determined by the owner of the 
commercial property and the third party providing financing under this 
section; and 

(9) Other fees or costs incurred by the property owner incident to the 
installation, modification, or improvement on a specific or pro rata basis, as 
determined by the local government. 

(g) Prior to entering into the written assessment contract, the local govern- 
ment shall require each record owner to consent to the assessment, which may 
be executed in the owner’s sole and absolute discretion, and acknowledge in 
writing that the owner may be responsible for the payment of any remaining 
principal balance of the assessment upon the sale of the property unless the 
remaining balance is assumed by the acquiring property owner. 


History. Effective Dates. 
Acts 2021, ch. 188, § 1. Acts 2021, ch. 138, § 4. July 1, 2021. 


68-205-105. Establishment of C-PACER program — Amendment — 
Fees to offset costs of administering program. 


(a) To establish a C-PACER program under this chapter, the local govern- 
ment must act in the following order: 
(1) Adopt a resolution of intent that includes: 

(A) A finding that the financing of qualified projects through special 
assessments is a valid public purpose; 

(B) A statement that the local government intends to authorize direct 
financing between property owners and capital providers as the means to 
finance qualified projects; 

(C) Astatement that the local government intends to authorize special 
assessments, entered into voluntarily by a property owner with the local 
government by means of the written assessment contract, as the means to 
repay the financing for qualified projects available to property owners; 

(D) Adescription of the types of qualified projects that may be subject to 
special assessments; 

(EK) A description of the boundaries of the region; 
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(F) A description of any proposed arrangements for administration of 
the program, including administration pursuant to this chapter, to be 
available; 

(G) A description of local government debt-servicing procedures if a 
third party is responsible for servicing the installment payments on the 
C-PACER financing, unless delegated pursuant to § 68-205-107(b); 

(H) A statement of the time and place for a public hearing on the 
proposed program as required in subdivision (a)(2); and 

(I) Astatement identifying the appropriate local official and the county 
tax collector for consulting about the collection of proposed special assess- 
ments with property taxes imposed on the assessed property; 

(2) Hold a hearing for the public to comment on the proposed program; 
and 
(3) Adopt a resolution establishing the program and its terms. 

(b) Subject to the terms of the resolution establishing the program as 
provided in subdivision (a)(3), the local government may amend a program by 
resolution. 

(c) A local government is authorized to impose fees to offset the actual and 
reasonable costs of administering a program. The fees may be assessed as part 
of the program application, to be paid by the property owner requesting to 
participate in the program. Service fees of approved applications must be 
calculated as one percent (1%) of the total amount financed, not to exceed fifty 
thousand dollars ($50,000). Service fees retained by a local government must 
be placed into a reserve account and utilized for assessor-related costs if the 
local government chooses to exercise its authority under § 68-205-107(d). If 
the local government does not choose to exercise its authority under § 68-205- 
107(d), then the funds must be placed into an account designated by the local 
government. 


History. Effective Dates. 
Acts 2021,'ch. 138, §°L Acts 2021, ch. 1388, § 4. July 1, 2021. 


68-205-106. Terms of C-PACER program established by resolution. 


The terms of a program established pursuant to § 68-205-105(a)(3) must 
include: 
(1) Appropriate eligibility factors, including certification by the property 
owner that: 
(A) The property owner requesting to participate in the program: 
(i) Is the legal owner of the benefited property; 
(ii) Is current on mortgage and property tax payments; and 
(iii) Is not insolvent or in bankruptcy proceedings; and 

(B) The title of the benefited property is not in dispute; 

(2) A requirement that the amount of the assessment plus any existing 
indebtedness on the property does not: 

(A) Exceed ninety percent (90%) of the fair market value of the property 
as determined by a qualified appraiser, with the exception that properties 
qualified under the federal low-income housing tax credit program set 
forth in 26 U.S.C. § 42 are exempt from this requirement; and 
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(B) Exceed twenty-five percent (25%) of the fair market value of the 
property as determined by a qualified appraiser; 
(3) A description of the types of qualified projects that may be subject to 
special assessments; 
(4) A statement identifying the local government official authorized to 
enter into and execute written contracts on behalf of the local government; 
(5) Astatement that the period of the special assessment must not exceed 
the weighted average of the useful life of the qualified project that is the 
basis for the assessment; 
(6) Astatement explaining the manner in which property will be assessed 
and how assessments will be collected; and 
(7) The procedures for billing and collecting the voluntary special assess- 
ments and remedies for enforcement of delinquent special assessments, 
_unless the local government delegates these duties pursuant to § 68-205- 
107(d)(2). | 


History. Effective Dates. 
Acts 2021, ch. 138, § 1. Acts 2021, ch. 138, § 4. July 1, 2021. 


68-205-107. C-PACER application and review process — Guidelines to 
bill, collect, and enforce C-PACER assessment and lien — 
Audit. 


(a) A program must establish a C-PACER application and review process to 
evaluate project applications for C-PACER financing. The program must 
prescribe the form and manner of the application. At a minimum: 

(1) An applicant must demonstrate that the project provides a benefit to 
the public, in the form of energy or water resource conservation, reduced 
public health costs or risk, or reduced public emergency response cost or risk; 

(2) For an existing building: 

(A) Where energy or water usage improvements are proposed, an 
applicant must provide: 
(i) An energy analysis by a licensed engineering firm, engineer, or 
other qualified professional listed in the program guidebook; and 
(ii) A statement by the author of the analysis that the proposed 
qualified improvements will either result in more efficient use or 
conservation of energy or water, the reduction of greenhouse gas 
emissions, or the addition of renewable sources of energy or water; or 
(B) Where resilience improvements are proposed, an applicant must 
provide certification by a licensed professional engineer stating that the 
qualified improvements will result in improved resilience; 

(3) For new construction, an applicant must provide certification by a 
licensed professional engineer or engineering firm stating that the proposed 
qualified improvements will enable the project to exceed the current building 
code’s requirements for: 

(i) Energy efficiency; 

(ii) Water efficiency; 

(iii) Renewable energy; 
(iv) Renewable water; or 
(v) Resilience; and 
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(4) The applicant must include a certification by a licensed professional 
engineer or professional firm in the appropriate area of expertise that the 
economic benefits of the improvements exceed the costs of the assessment. 
(b) Alocal government shall establish a process for reviewing and approving 

applications for C-PACER financing. The local government may require a 
qualified capital provider to certify to the local government, in accordance with 
a process approved by the local government, that the property owner and the 
project qualify for financing within this act and complies with this chapter and 
the program guidebook. 

(c) The local government’s duties also include: 

(1) Execution and recording of the written assessment contract between 
the property owner and the local government, by a duly authorized official, 
as well as execution and recording of the local government Notice of 
Assessment and C-PACER lien; and 

(2) Execution-and recording of the assignment of the assessment agree- 
ment, the Notice of Assessment and C-PACER lien, and Notice of Assign- 
ment of Assessment and C-PACER lien to the capital provider. 

(d) Alocal government may choose to bill, collect, and enforce the C-PACER 
assessment and lien, subject to the following guidelines: 

(1) The local government may enforce the assessment lien in the same 
manner that a property tax lien against commercial property is enforced by 
the local government as follows: 

(A) Delinquent installments of the assessment incur interest and 
penalties in the same manner as delinquent property taxes; and 

(B) In an enforcement or foreclosure action, assessments not yet due 
shall not be accelerated or eliminated by foreclosure, including the 
foreclosure of a property tax; 

(2) The local government may delegate these responsibilities to the 
capital provider if the capital provider is solely responsible for billing, 
collection, and enforcement of the special assessment and lien. Under this 
subsection (d), delinquent installments incur interest and penalties as 
specified in the financing agreement between the property owner and capital 
provider. Enforcement of a delinquent installment must be in the same 
manner as that of a deed of trust, except that assessments not yet due may 
not be accelerated or eliminated by foreclosure of the past due amount of the 
lien. Outstanding and delinquent property taxes at the time of the enforce- 
ment action must be satisfied along with the delinquent amounts of the 
special assessment, subject to § 68-205-110; and 

(3) The local government, its officers, and employees, are not liable at law 
or equity for actions taken pursuant to this section, except in cases of gross 
negligence, recklessness, or willful misconduct. 

(e) After an approved project is completed, an applicant shall provide to the 
local government written verification provided by a licensed professional 
engineer or engineering firm, as defined in the program guidebook, stating 
that the qualified project was properly completed and is operating as intended. 

(f) For an improved project, the capital provider may be subject to an audit 
regarding the assignment of the C-PACER assessment and lien from the local 
government or program administrator. 
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History. Effective Dates. 
Acts 2021, ch. 138, § 1. Acts 2021, ch. 188, § 4. July 1, 2021. 


68-205-108. Authorization of direct purchase of equipment and mate- 
rials. 


The proposed financing agreement for financing a qualified project may 
authorize the property owner to directly purchase the related equipment and 
materials for the installation or modification of a qualified improvement. 


History. Effective Dates. 
Acts 2021, ch. 138, § 1. Acts 2021, ch. 138, § 4. July 1, 2021. 


68-205-109. Filing and recording of notice of assessment, C-PACER 
lien, and assignments — Segregation of funds. 


(a) A local government that authorizes financing through special assess- 
ments under this chapter shall: 

(1) File a written Notice of Assessment and C- PACER lien in the records 
of the office of the county register of deeds of the county in which the 
property is located. The notice must contain: 

(A) The amount of the assessment; 

(B) The legal description of the property; 

(C) The name of each property owner; 

(D) Acopy of the written assessment contract; and 

(E) A reference to this section authorizing the placement of the assess- 
ment and C-PACER lien on the property; 

(2) File and record each C-PACER lien in the real property records of the 
county in which the property is located. The recording must contain: 

(A) The legal description of the eligible property; 
(B) The name of each property owner; 

(C) The date on which the lien was created; 

(D) The principal amount of the lien; and 

(E) The term of the lien; and 

(3) Record the executed assignment of the assessment agreement, notice 
of assignment of assessment, and C-PACER lien, or may delegate the 
recording to the capital provider receiving the assignment. 

(b) The amount of funds allotted through a program must be segregated 
from the calculation of the undisputed portions necessary for property tax 
appeals under title 67, chapter 5. 


History. Effective Dates. 
Acts 2021, ch. 138, § 1. Acts 2021, ch. 138, § 4. July 1, 2021. 


68-205-110. Special assessment lien. 


(a) Except as otherwise provided in subsection (e), a special assessment that 
complies with § 68-205-103, and any interest or penalties on the assessment: 
(1) Is a first and prior lien against the commercial property on which the 
assessment is imposed, from the date on which the notice of special 
assessment is recorded pursuant to § 68-205-109, until the assessment, 
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interest, or penalty is paid; and 
(2) Has the same priority status as a lien for any other ad valorem tax. 

(b) The lien runs with the land, and that portion of the assessment under 
the assessment contract that is not yet due must not be accelerated or 
eliminated by foreclosure of a property tax lien. 

(c) A provision of a deed of trust, mortgage, or other agreement between a 
lienholder and a property owner providing for the acceleration of any payment 
under the deed of trust, mortgage, or agreement solely as the result of entering 
into an agreement to finance an assessment is unenforceable; provided, that 
the conditions set forth under § 68-205-103 are satisfied. 


History. Effective Dates. 
Acts 2021, ch. 138, § 1. Acts 2021, ch. 138, § 4. July 1, 2021. 


68-205-111. Contract to perform duties of local government relating to 
special assessments. 


The local government may contract with another local governmental entity, 
including a county assessor of property, to perform the duties of the local 
government relating to the billing, collection, enforcement, and remittance of 
special assessments imposed pursuant to this chapter. 


History. Effective Dates. 
Acts 2021, ch. 138, § 1. Acts 2021, ch. 138, § 4. July 1, 2021. 


68-205-112. Joint implementation or administration of C-PACER pro- 
gram. 


(a) A combination of local governments may agree to jointly implement or 
administer a program under this chapter. 

(b) If two (2) or more local governments implement a program jointly, then 
a single public hearing held jointly by the cooperating local governments is 
sufficient to satisfy § 68-205-105(a)(2). 


History. Effective Dates. 
Acts 2021, ch. 188, § 1. Acts 2021, ch. 138, § 4. July 1, 2021. 


68-205-113. Requirement of written contract to repay financing of 
qualified project through special assessments prohibited. 


A local government that establishes a region shall not: 

(1) Make the issuance of a permit, license, or other authorization from the 
local government to a person who owns property in the region contingent on 
the person entering into a written contract to repay the financing of a 
qualified project through special assessments under this chapter; or 

(2) Otherwise compel a person who owns property in the region to enter 
into a written contract to repay the financing of a qualified project through 
special assessments. 


History. Effective Dates. 
Acts 2021, ch. 138, § 1. Acts 2021, ch. 138, § 4. July 1, 2021. 
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68-205-114. Residential property consisting of four or fewer dwelling 
units not qualified for financing. 


Residential property consisting of four (4) or fewer dwelling units does not 
qualify for financing under the C-PACER program. 


Effective Dates. 
Acts 2021, ch. 138, § 4. July 1, 2021. 


History. 
Acts 2021, ch. 138, § 1. 


68-205-115. Use of public funds to fund or repay loan prohibited — Full 
faith and credit of local government not pledged, offered, 
or encumbered. 


The state, a county, or local government shall not use public funds to fund or 
repay a loan between a capital provider and property owner. This chapter does 
not pledge, offer, or encumber the full faith and credit of a local government. A 
local government shall not pledge, offer, or encumber its full faith and credit for 


a lien amount through a C-PACER program. 


History. 
Acts 202 


Section 


68-211-103. 
68-211-104. 
68-211-111. 


68-211-113. 


68-211-301. 
68-211-302. 
68-211-303. 
68-211-304. 
68-211-305. 


68-211-401. 
68-211-402. 


68-211-603. 


68-211-802 
68-211-807 
68-211-808 
68-211-813 


Effective Dates. 
Acts 2021, ch. 138, § 4. July 1, 2021. 


CHAPTERS 206-210 [RESERVED] 
CHAPTER 211 
SOLID WASTE DISPOSAL 


Part 1. Tennessee Solid Waste Disposal Act 


Lyche 13858 a. 


Part definitions. 

Unlawful methods of disposal. 

Underground storage tanks and solid waste disposal control board — Members and 
terms — Vacancies — Termination due to vacancy — Notice of hearings — Public 
comment -— Rules and regulations — Meetings — Compensation. 

Review of correction order or plan disapproval — Hearing — Appeal. 


Part 3. Tire Environmental Act 


Short title. 

Part definitions. 

Tire environmental fee. 

Tire environmental fund. 

Tire environmental program — Program expenditures. 


Part 4. Gasification and Pyrolysis 


Part definitions. 
Gasification facilities or pyrolysis facilities not solid waste processing facilities or 
incinerators. 


Part 6. Tennessee Solid Waste Planning and Recovery Act 
Solid waste management plans. 
Part 8. Solid Waste Management Act of 1991 


. Part definitions. 

. [Repealed.] 

— 68-211-810. [Reserved.] 

. Municipal solid waste regions — Board — Plan for disposal capacity and waste 
reduction — Regional municipal solid waste advisory committee. 
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Section 

68-211-825. Matching grant program — Recycling collection site equipment — State surcharge on 
tipping fee — Rebate. 

68-211-835. Tipping fee — Amount — Collection — Expenditure of revenues — Joint ventures — 
Surcharges — Solid waste disposal fees — Collection — Penalty for nonpayment — 
Use of fee. 

68-211-862. Records of origin and amount of solid waste received at transfer stations, disposal 
facilities, and incinerators — Exclusion — Measurement of amount of solid waste 
received. 

68-211-865. Duties of the department of general services and of the department of environment 
and conservation. 

68-211-872. Solid waste planning and management data base — Guidelines and best practices. 

68-211-873. Annual report to governor and general assembly. 

Part 10. Used Oil Collection Act of 1993 

68-211-1002. Part definitions. 

68-211-1003. Legislative intent and purpose. 

68-211-1005. Toll-free telephone number of used oil and other automotive fluids — Use of moneys 
in fund — Personnel. 

68-211-1007. Exemptions from fees on sales of automotive oil — Certification. 

68-211-1011. Used oil collection centers. 

68-211-1013. Development of management standard. 

68-211-1017. Notice to public concerning proper oil collection and recycling — Signs. 

68-211-1018. Release — Cleanup. 


PART 1 
TENNESSEE SOLID WASTE DISPOSAL ACT 


68-211-101. Short title. 


Attorney General Opinions. 

The Solid Waste Disposal Act does not autho- 
rize a fee for the grinding or shredding of 
unpainted, unstained, and untreated products, 


68-211-102. Public policy. 


and therefore a fee on such activities would be 
inconsistent with that Act. OAG 13-81, 2013 
Tenn. AG LEXIS 82 (10/22/13). 


NOTES TO DECISIONS 


1. Diversion Plan. 

Tennessee Solid Waste Disposal Control 
Board’s decision to dismiss a diversion option 
without fully considering its viability was arbi- 
trary and capricious because the Board failed to 
fully consider the range of remedial options 
that were available and discussed at the hear- 
ing; it would be unreasonable to not consider 
the diversion plan given the threat the contin- 
ued discharge of contaminants posed to the 
State’s waters. Starlink Logistics, Inc. v. ACC, 
LLC, — S.W.3d —, 2015 Tenn. App. LEXIS 118 
(Tenn. Ct. App. Mar. 11, 2015), rev'd, Starlink 
Logistics, Inc. v. ACC, LLC, 494 S.W.3d 659, 
2016 Tenn. LEXIS 317 (Tenn. May 9, 2016). 


It was arbitrary and capricious for Tennessee 
Solid Waste Disposal Control Board to dismiss 
a diversion option simply on the basis of pos- 
sible delay because any delay occasioned by 
gauging a property owner’s willingness to pay 
for the costs of diversion would be justified by 
future abatement of leachate discharges. Star- 
link Logistics, Inc. v. ACC, LLC, — S8.W.3d —, 
2015 Tenn. App. LEXIS 118 (Tenn. Ct. App. 
Mar. 11, 2015), rev’d, Starlink Logistics, Inc. v. 
ACC, LLC, 494 S.W.3d 659, 2016 Tenn. LEXIS 
317 (Tenn. May 9, 2016). 
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68-211-103. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Baled waste” means all waste that has been mechanically compacted 
to achieve high density per unit volume and strapped to retain its form as a 
bale. Not included is compaction which has occurred only in collection 
vehicles as an incidental part of the wastes collected from individual 
generators and stationary or self-contained compactors which compact 
waste but do not produce a strapped bale unit; 

(2) “Board” means, unless otherwise indicated, the underground storage 
tanks and solid waste disposal control board created in § 68-211-111; 

(3) “Commissioner” means the commissioner of environment and conser- 
vation or the commissioner’s authorized representative; 

(4) “Department” means the department of environment and 

~conservation; : 

(5) “Health officer” means the director of a city, county, or district health 
department having jurisdiction over the community health in a specific area, 
or the director’s authorized representative; 

(6) “Person” means any and all persons, natural or artificial, including 
any individual, firm or association, and municipal or private corporation 
organized or existing under the laws of this state or any other state, and any 
governmental agency or county of this state and any department, agency, or 
instrumentality of the executive, legislative, and judicial branches of the 
federal government; 

(7) “Registration” means a process by which a solid waste disposal or 
processing operation is granted a permit to operate. In this part, the words 
“registration” and “permit” are synonymous and may be_ used 
interchangeably; 

(8)(A) “Solid waste” means garbage, trash, refuse, abandoned material, 

spent material, byproducts, scrap, ash, sludge, and all discarded material 

including solid, liquid, semisolid, or contained gaseous material resulting 
from industrial, commercial, and agricultural operations, and from com- 
munity activities. Solid waste includes, without limitation, recyclable 
material when it is discarded or when it is used in a manner constituting 
disposal; 

(B) “Solid waste” does not include: 

(i) Solid or dissolved material in domestic sewage, or solid or dis- 
solved materials in irrigation return flows, or industrial discharges that 
are point sources subject to permits under § 402 of the Federal Water 
Pollution Control Act, codified in 33 U.S.C. § 1342; 

(ii) Steel slag or mill scale that is an intended output or intended 
result of the use of an electric arc furnace to make steel; provided, that 
such steel slag or mill scale is sold and distributed in the stream of 
commerce for consumption, use, or further processing into another 
desired commodity and is managed as an item of commercial value in a 
controlled manner and not as a discarded material or in a manner 
constituting disposal; or 

(iii) Except to the extent inconsistent with applicable federal law, soil 
is not discarded material constituting waste as long as the soil is 
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intended for use or reuse as soil; 

(9) “Solid waste disposal” means the process of permanently or indefi- 
nitely placing, confining, compacting, or covering solid waste; and 

(10) “Solid waste processing” means any process that modifies the char- 
acteristics or properties of solid waste, including, but not limited to, 
treatment, incineration, composting, separation, grinding, shredding, and 
volume reduction; provided, that it does not include the grinding or shred- 


ding of landscaping or land clearing wastes or unpainted, unstained, and 


untreated wood into mulch or other useful products. 


History. 

Acts 1969, ch. 295, § 3; 1975, ch. 109, § 1; 
1980, ch. 662, § 1; 1980, ch. 899, § 1; T.C.A., 
§ 53-4308; Acts 1983, ch» 226, § 4; 1991, ch. 
451, § 6; T.C.A., § 68-31-103; Acts 2000, ch. 
904, § 2; 2001, ch. 387, § 2; 2001, ch. 449, § 11; 
2014, ch.56c,.§ 1: 20Z0¢ehn 112, $1. 


Amendments. 

The 2014 amendment, in the definition of 
“solid waste”, designated the former first sen- 
tence as (A), divided and designated the former 
last sentence as the present introductory lan- 
guage of (B) and (B)(i), and added (B)(ii). 


The 2020 amendment added (B)(iii) in the 
definition of “Solid waste”. 


Effective Dates. 
Acts 2014, ch. 563, § 2. March 21, 2014. 
Acts 2020, ch. 712, § 3. October 1, 2020. 


Attorney General Opinions. 

The Solid Waste Disposal Act does not autho- 
rize a fee for the grinding or shredding of 
unpainted, unstained, and untreated products, 
and therefore a fee on such activities would be 
inconsistent with that Act. OAG 13-81, 2013 
Tenn. AG LEXIS 82 (10/22/13). 


68-211-104. Unlawful methods of disposal. 


It is unlawful to: 


(1) Place or deposit any solid waste into the waters of the state except in 
a manner approved by the department or the Tennessee board of water 


quality, oil and gas; 


(2) Burn solid wastes except in a manner and under conditions prescribed 
by the department and the Tennessee air pollution control board; 

(3) Construct, alter, or operate a solid waste processing or disposal facility 
or site in violation of the rules, regulations, or orders of the commissioner or 
in such a manner as to create a public nuisance; or 

(4) Transport, process or dispose of solid waste in violation of this chapter, 
the rules and regulations established under this chapter or in violation of the 


orders of the commissioner or board. 


History. 

Acts 1969, ch. 295, § 4; impl. am. Acts 1971, 
ch. 164, § 4; T.C.A., §8§ 53-4804, 68-31-104; 
Acts 1996, ch. 846, §§ 1, 2; 2018, ch. 839, § 20. 


Compiler’s Notes. 
Acts 2021, ch. 548, § 1 repealed act sections 


1-43 of chapter 839 of the Public Acts of 2018. 
That act had provided for the contingent 
amendment of this section; however, that 
amendment did not take effect. 


NOTES TO DECISIONS 


ANALYSIS 


- Penalty. 
2: Consent Order. 


1. Penalty. 

Tennessee solid waste disposal control board 
did not abuse its discretion in adopting an order 
that assessed penalties against a limited liabil- 
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ity company (LLC) with remediation efforts in 
mind because the state’s focus on preserving 
the LLC’s resources for remediation of the site 
was a reasonable one; the board was not with- 
out justification when it made the civil penal- 
ties provided for in the consent order contin- 
gent upon the LLC’s failure to comply with the 
ordered remediation activities. Starlink Logis- 
tics, Inc. v. ACC, LLC, — $.W.3d —, 2015 Tenn. 
App. LEXIS 118 (Tenn. Ct. App. Mar. 11, 2015), 
rev'd, Starlink Logistics, Inc. v. ACC, LLC, 494 
S.W.3d 659, 2016 Tenn. LEXIS 317 (Tenn. May 
9, 2016). . 


2. Consent Order. 

Approval by the Tennessee solid waste dis- 
posal control board of an amended consent 
order detailing necessary actions to be taken by 
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a landfill permit holder to address the pollution 
issues of a creek and a lake was appropriate 
because the board had the authority to approve 
the plan in the order to reduce the contamina- 
tion stemming from a permit holder’s landfill 
by diverting storm water away from the site 
and subsequently removing the waste from the 
landfill without the requirement of a National 
Pollutant Discharge Elimination System per- 
mit. Starlink Logistics, Inc. v. ACC, LCC, — 
S.W.3d —, 2018 Tenn. App. LEXIS 57 (Tenn. Ct. 
App. Jan. 31, 2018), appeal denied, Starlink 
Logistics Inc. v. ACC, LLC, — S.W.3d —, 2018 
Tenn. LEXIS 311 (Tenn. June 7, 2018), cert. 
denied, StarLink Logistics, Inc. v. ACC, LLC, 
206 L. Ed. 2d 917, 140 S. Ct. 2738, — U.S. —, 
2020 U.S. LEXIS 2593 (U.S. May 4, 2020). 


68-211-111. Underground storage tanks and solid waste disposal con- 
trol board — Members and terms — Vacancies — Termina- 
tion due to vacancy — Notice of hearings — Public com- 


ment — Rules 
Compensation. 


and 


regulations — Meetings — 


(a)(1)(A) There is created an underground storage tanks and solid waste 
disposal control board that shall be composed of fourteen (14) members 
appointed by the governor as follows: 

(i) One (1) person engaged in a field directly related to agriculture, 


who may be appointed from lists of qualified persons submitted by 
interested farm business groups including, but not limited to, the 
Tennessee Farm Bureau; 

(ii) One (1) person who is employed by, or is the owner of, a private 
petroleum concern, with at least ten (10) years of experience owning or 
operating a wholesale or retail gasoline business with management 
responsibility for at least fifteen (15) underground storage tanks, who 
may be appointed from a list of qualified persons submitted by inter- 
ested wholesale or retail gasoline business groups including, but not 
limited to, the Tennessee Fuel and Convenience Store Association. Such 
person shall have demonstrated leadership in the industry by member- 
ship and involvement in a trade association representing fuel distribu- 
tors and convenience store owners; 

(iii) One (1) person who is employed by a private manufacturing 
concern in Tennessee, who shall have a college degree in engineering or 
the equivalent and at least eight (8) years of combined technical training 
and experience in permit compliance and management of solid wastes or 
hazardous waste, who may be appointed from a list of qualified persons 
submitted by interested business groups including, but not limited to, 
the Tennessee Chamber of Commerce and Industry; 

(iv) One (1) person employed by a private manufacturing concern in 
Tennessee, who shall have a college degree in engineering or the 
equivalent and at least eight (8) years of combined technical training 
and experience in the management of petroleum underground storage 
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tanks and hazardous materials. This person may be appointed from a 
list of qualified persons submitted by business groups including, but not 
limited to, the Tennessee Chamber of Commerce and Industry; 

(v) One (1) person who is a registered engineer or geologist or 
qualified land surveyor with knowledge of management of solid wastes 
or hazardous materials or the management of underground storage 
tanks from the faculty of an institution of higher learning, who may be 
appointed from a list of four (4) persons, two (2) of whom may be 
nominated by the board of trustees of the University of Tennessee 
system and two (2) of whom may be nominated by the board of regents 
of the state university and community college system; 

(vi) One (1) person with knowledge of management of solid wastes, 
hazardous materials, or underground storage tanks to represent envi- 
ronmental interests, who may be appointed from a list of qualified 
persons submitted by environmental groups including, but not limited 
to, the Tennessee Environmental Council; 

(vii) One (1) representative of county governments, who may be 
appointed from lists of qualified persons submitted by interested county 
services groups including, but not limited to, the County Services 
Association; 

(viii) One (1) representative of municipal governments, who may be 
appointed from lists of qualified persons submitted by interested mu- 
nicipal groups including, but not limited to, the Tennessee Municipal 
League; 

(ix) One (1) person shall be a small generator of solid wastes or 
hazardous materials, who may be appointed from lists of qualified 
persons submitted by interested automotive groups including, but not 
limited to, a list of three (3) persons that shall be submitted by the 
Tennessee Automotive Association; 

(x) One (1) person employed by a private petroleum concern with 
experience in the management of petroleum, who may be appointed 
from lists of qualified persons submitted by interested petroleum groups 
including, but not limited to, the Tennessee Petroleum Council; 

(xi) One (1) person engaged in the business of management of solid 
wastes or hazardous materials; 

(xii) One (1) person who is employed by, or is the owner of, a private 
petroleum concern, with at least five (5) years of experience owning or 
operating a wholesale or retail gasoline business with management 
responsibility for no more than five (5) underground storage tanks; and 

(xiii) The commissioner of economic and community development or 
the commissioner’s designee, and the commissioner of environment and 
conservation or the commissioner’s designee, who shall be ex officio 
voting members. 

(B) The governor shall consult with the interested groups described in 


subdivision (a)(1)(A) to determine qualified persons to fill the positions on 
the board. 
(2) The director of the division of solid and hazardous waste management 


or the director’s designee shall serve as the technical secretary of the board 
but shall have no vote at board meetings. 
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(b) In making the initial appointments to the board, three (3) members shall 
be appointed for a term of one (1) year, three (3) members shall be appointed 
for a term of two (2) years, three (3) members shall be appointed for a term of 
three (3) years, and three (3) members shall be appointed for a term of four (4) 
years. Upon expiration of these terms, members shall be appointed by the 
governor for a term of four (4) years. Vacancies resulting for reasons other than 
the expiration of the term shall be filled by the governor for the remainder of 
the term. In making appointments to the board, the governor shall strive to 
ensure that at least one (1) person appointed to serve on the board is at least 
sixty (60) years of age and that at least one (1) person appointed to serve on the 
board is a member of a racial minority. 

(c)(1) All vacancies in appointed positions shall be filled by the original 

appointing authority to serve the remainder of the unexpired term. 

(2) If the board incurs a vacancy, it shall notify the appointing authority 

in writing within ninety (90) days after the vacancy occurs. All vacancies on 
the board, other than ex officio members, shall be filled by the appointing 
authority within ninety (90) days of receiving written notice of the vacancy 
and sufficient information is provided for the appointing authority to make 
an informed decision in regard to filling such vacancy. If such sufficient 
information has been provided and the board has more than one (1) vacancy 
that is more than one hundred eighty (180) days in duration such board shall 
report to government operations committees of the senate and the house of 
representatives why such vacancies have not been filled. 

(3) If more than one-half (2) of the positions on the board are vacant for 
more than one hundred eighty (180) consecutive days, the board shall 
terminate; provided, that such board shall wind up its affairs pursuant to 
§ 4-29-112. A board that is terminated pursuant to this subsection (c) shall 
be reviewed by the evaluation committees pursuant to the Uniform Admin- 
istrative Procedures Act, compiled in title 4, chapter 5, before ceasing all its 
activities. Nothing in this section shall prohibit the general assembly from 
continuing, restructuring, or re-establishing the board. 

(d)(1) It is the duty of the board to adopt, modify, repeal, promulgate after 

due notice and enforce rules and regulations which the board deems 

necessary for the proper administration of this part. Prior to promulgating, 
adopting, modifying or repealing rules and regulations, the board shall 
conduct, or cause to be conducted, public hearings in connection therewith. 

All such acts relative to rules and regulations shall be in accordance with the 

Uniform Administrative Procedures Act. 

(2) The board is authorized to promulgate rules and regulations to 
effectuate the purposes of parts 8 and 9 of this chapter. All such rules and 
regulations shall be promulgated in accordance with the Uniform Adminis- 
trative Procedures Act. 

(e) Notice of any hearing shall be given not less than thirty (30) days before 
the date of such hearing and shall state the date, time, and place of hearing, 
and the subject of the hearing. Any person who desires to be heard relative to 
petroleum underground storage tank or solid waste matters at any such public 
hearing shall give written notice thereof to the board on or before the first date 
set for the hearing. The board is authorized to set reasonable time limits for 
the oral presentation of views by any person at any such public hearing. 
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(f) It is the duty of the board to act as a board of appeals as provided in 
§ 68-211-113 and title 68, chapter 215. 

(g) The board shall hold at least four (4) regular meetings each calendar 
year at a place and time to be fixed by the board. The board has the authority 
of the municipal solid waste advisory committee. The board shall also meet at 
the request of the commissioner of environment and conservation, the chair of 
the board, or three (3) members of the board. Eight (8) members shall 
constitute a quorum, and a quorum may act for the board in all matters. The 
board shall select a chair from its members annually. The department of 
environment and conservation shall provide all necessary staff for the board. 

(h) Each member of the board other than the ex officio members shall be 
entitled to be paid fifty dollars ($50.00) for each day actually and necessarily 
employed in the discharge of official duties, and each member shall be entitled 
to receive the amount of the member’s traveling and other necessary expenses 
actually incurred while engaged in the performance of any official duties when 
so authorized by the board, but such expenses shall be reimbursed in 
accordance with the comprehensive state travel regulations promulgated by 
the commissioner of finance and administration and approved by the attorney 
general and reporter. 

(i) No member of the board shall participate in making any decision of a 
permit or upon a case in which the municipality, firm, or organization which 
the member represents, or by which the member is employed, or in which the 


member has a direct substantial financial interest, is involved. 


History. 

Acts 1969, ch. 295, § 11; 1975, ch. 109, § 2; 
1980, ch. 899, § 6; 1981, ch. 174, §§ 2-4; T.C.A., 
§ 53-4311; Acts 1986, ch. 644, §§ 2, 3; 1988, ch. 
1013, § 68; 1991, ch. 451, § 87; T.C.A., § 68- 
31-111; Acts 1995, ch. 266, §§ 1, 2; 1995, ch. 
501, § 3; 1997, ch. 343, § 2; 1998, ch. 587, § 2; 
2000, ch. 835, § 5; 2012, ch. 986, §§ 34-37; 
2015, ch. 292, §§ 12-15. 


Compiler’s Notes. 

The underground storage tanks and solid 
waste disposal control board, created by this 
section, terminates June 30, 2023. See §§ 4-29- 
112, 4-29-244. 


Amendments. 

The 2015 amendment, effective July 1, 2015, 
inserted “petroleum underground storage tank 
or” immediately preceding the language “solid 
waste matters” in (e); inserted “and title 68, 
chapter 215” at the end of the sentence in (f); 
and substituted “four (4) regular meetings” for 
“six (6) regular meetings” in the first sentence 
of (g). 

The 2015 amendment, effective July 1, 2016, 
substituted “voting members” for “nonvoting 
members” at the end of (a)(1)(A)(xiii). 


Effective Dates. 
Acts 2015, ch. 292, § 16. July 1, 2015; July 1, 
2016. 


Attorney General Opinions. 

A member of the underground storage tanks 
and solid waste disposal control board is a state 
official. While state officials are treated as 
“state employees” for some purposes, state offi- 
cials are not treated as “state employees” for 
the purpose of procuring a public contract. If a 
contractor has an employee or subcontractor 
who serves as a member of the underground 
storage tanks and solid waste disposal control 
board, the contractor may respond to a request 
for proposal or a request for qualifications to 
provide services under a contract with a state 
agency whose services are not overseen by the 
board when the board member does not have a 
duty “to vote for, let out, overlook, or in any 
manner superintend any work or any contract” 
in which the state agency is interested. The 
contractor may not contract with a state agency 
if the board member has a duty “to vote for, let 
out, overlook, or in any manner superintend 
any work or any contract” in which the state 
agency is interested and the board member is 
“directly interested” in the contract). The only 
exception is the “sole supplier” provision. If the 
board member is “directly interested” in the 
contract but is the sole supplier of the services 
in a municipality or county, the board member 
is treated as being only “indirectly interested” 
in the contract. In that instance, for the con- 
tract to be valid, the board member must pub- 
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lically acknowledge his or her interest. OAG 
18-20, 2018 Tenn. AG LEXIS 19 (4/23/2018). 
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68-211-112. Orders for correction — Preliminary conference with al- 


leged violator. 


NOTES TO DECISIONS 


> 


1. Consent Order. 

Approval by the Tennessee solid waste dis- 
posal control board of an amended consent 
order detailing necessary actions to be taken by 
a landfill permit holder to address the pollution 
issues of a creek and a lake was appropriate 
because the board had the authority to approve 
the plan in the order to reduce the contamina- 
tion stemming from a permit holder’s landfill 
by* diverting storm water away from the site 
and subsequently removing the waste from the 


landfill without the requirement of a National 
Pollutant Discharge Elimination System per- 
mit. Starlink Logistics, Inc. v. ACC, LCC, — 
S.W.3d —, 2018 Tenn. App. LEXIS 57 (Tenn. Ct. 
App. Jan. 31, 2018), appeal denied, Starlink 
Logistics Inc. v. ACC, LLC, — S.W.3d —, 2018 
Tenn. LEXIS 311 (Tenn. June 7, 2018), cert. 
denied, StarLink Logistics, Inc. v. ACC, LLC, 
206 L. Ed. 2d 917, 140 S. Ct. 2738, — U.S. —, 
2020 U.S. LEXIS 2593 (U.S. May 4, 2020). 


68-211-113. Review of correction order or plan disapproval — Hearing 
— Appeal. 


(a)(1) Any person whose plans for the construction of, or change in, any solid 
waste processing facility or disposal facility are disapproved by the commis- 
sioner may secure a review of the commissioner’s disapproval by filing with 
the commissioner a written petition setting forth the grounds and reasons 
for such person’s objections to the commissioner’s disapproval, and asking 
for a hearing before the board. Any disapproval of such plans shall become 
final and not subject to review unless such petition for a hearing before the 
board is filed no later than thirty (30) days after the notice of disapproval is 
served. 
(2) Any person against whom an order for correction is issued may secure 
a review of such order by filing with the commissioner a written petition 
setting forth the grounds and reasons for any objection to the order and 
asking for a hearing before the board. The order shall become final and not 
subject to review unless the person named in the order files a petition under 
this section no later than thirty (30) days after the date the order is served. 
(b) The hearing before the board on any petition filed under subsection (a) 
shall be conducted as a contested case and shall be heard before an adminis- 
trative judge sitting alone pursuant to §§ 4-5-301(a)(2) and 4-5-314(b), unless 
settled by the parties. The administrative judge to whom the case has been 
assigned shall convene the parties for a scheduling conference within thirty 
(30) days of the date the petition is filed. The scheduling order for the contested 
case issued by the administrative judge shall establish a schedule that results 
in a hearing being completed within one hundred eighty (180) days of the 
scheduling conference, unless the parties agree to a longer time or the 
administrative judge allows otherwise for good cause shown, and an initial 
order being issued within sixty (60) days of completion of the record of the 
hearing. The administrative judge’s initial order, together with any earlier 
orders issued by the administrative judge, shall become final unless appealed 
to the board by the commissioner or other party within thirty (30) days of entry 
of the initial order or, unless the board passes a motion to review the initial 
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order pursuant to § 4-5-315, within the longer of thirty (30) days or seven (7) 
days after the first board meeting to occur after entry of the initial order. Upon 
appeal to the board by a party, or upon passage of a motion of the board to 
review the administrative judge’s initial order, the board shall afford each 
party an opportunity to present briefs, shall review the record and allow each 
party an opportunity to present oral argument. If appealed to the board, the 
review of the administrative judge’s initial order shall be limited to the record, 
but shall be de novo with no presumption of correctness. In such appeals, the 
board shall thereafter render a final order, in accordance with § 4-5-314, 
affirming, modifying, remanding, or vacating the administrative judge’s order. 
A final order rendered pursuant to this section is effective upon its entry, 
except as provided in § 4-5-320(b) unless a later effective date is stated 
therein. A petition to stay the effective date of a final order may be filed under 
§ 4-5-316. A petition for reconsideration of a final order may be filed pursuant 
to § 4-5-317. Judicial review of a final order may be sought by filing a petition 
for review in accordance with § 4-5-322. An order of an administrative judge 
that becomes final in the absence of an appeal or review by the board shall be 
deemed to be a decision of the board in that case for purposes of the standard 
of review by a court; however, in other matters before the board, it may be 
considered but shall not be binding on the board. 

(c) In the event the commissioner fails to take any action on plans for the 
construction of, or change in, a solid waste processing facility or disposal 
facility or site within forty-five (45) days after they are submitted to such 
commissioner, the person having submitted such plans may appeal to the 
board as though notice of disapproval were received at the expiration of such 
period; provided, that in lieu of setting forth the objections to the grounds for 
the commissioner’s disapproval, the petition shall recite the failure of the 
commissioner to act on the plans. 

(d) A petition for permit appeal may be filed, pursuant to this subsection (d), 
by an aggrieved person who participated in the public comment period or gave 
testimony at a formal public hearing. The appeal shall be based upon one (1) 
or more of the issues that were provided to the commissioner in writing during 
the public comment period or in testimony at a formal public hearing on the 
permit application. Additionally, for those permits for which the department 
gives public notice of a draft permit, any permit applicant or aggrieved person 
may base a permit appeal on any material change to conditions in the final 
permit from those in the draft, unless the material change has been subject to 
additional opportunity for public comment. Any petition for permit appeal 
under this subsection (d) shall be filed with the commissioner within thirty (30) 
days after public notice of the commissioner’s decision to issue or deny the final 
permit. Notwithstanding § 4-5-223 or any other law to the contrary, this 
subsection (d) shall be the exclusive means for obtaining administrative review 
of the commissioner’s issuance or denial of a permit by such an aggrieved 
person, and its process shall be exhausted before judicial review may be 
sought. 

(e) [Deleted by 2013 amendment, effective July 1, 2013.] 

(f) [Deleted by 2013 amendment, effective July 1, 2013.] 

(g) The chancery court of Davidson County has exclusive original jurisdic- 
tion of all review proceedings instituted under the authority and provisions of 
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this part. Appeals from orders and decrees of the chancery court and proceed- 
ings brought under this part shall lie to the court of appeals despite the fact 
that controverted questions of fact may be involved therein. 

(h) Any person may file with the commissioner a signed complaint against 
any person allegedly violating any provisions of this part. Unless the commis- 
sioner determines that such complaint is duplicitous or frivolous, the commis- 
sioner shall immediately serve a copy of it upon the person or persons named 
therein, promptly investigate the allegations contained therein, and notify the 
alleged violator of what action, if any, the commissioner will take. In all cases, 
the commissioner shall notify the complainant of such commissioner’s action or 
determination within ninety (90) days from the date of such commissioner’s 
receipt of the written complaint. If either the complainant or the alleged 
violator believes that the commissioner’s action or determination is or will be 
inadequate or too severe, such complainant or alleged violator may appeal to 
the board for a hearing. Such appeal must be made within thirty (30) days 
after receipt of the notification sent by the commissioner. If the commissioner 
fails to take the action stated in such commissioner’s notification, the com- 
plainant may make an appeal to the board within thirty (30) days from the 
time at which the complainant knows or has reason to know of such failure. 
The department shall not be obligated to assist a complainant in gathering 
information or making investigations or to provide counsel for the purpose of 
preparing such complainant’s complaint. When such an appeal is timely filed, 
the procedure for conducting the contested case shall be in accordance with 
subsection (b). 


History. 

Acts 1969, ch. 295, § 18; 1974, ch. 486, § 2; 
1975, ch. 109, § 4; 1980, ch. 899, § 7; T.C.A., 
§ 53-4313; Acts 1985, ch. 337, § 2; 1989, ch. 
147, § 10; T.C.A., § 68-31-1138; Acts 2013, ch. 
181, §§ 4-6; 2014, ch. 507, § 3. 


Compiler’s Notes. 

Acts 2014 ch. 507, § 5 provided that the act, 
which amended subsection (d), shall apply to 
all cases filed on or after July 1, 2014. 


Amendments. 
The 2014 amendment rewrote (d) which read: 


“Notwithstanding any law to the contrary ex- 
cept chapter 213 of this title, the approval of the 
commissioner of a solid waste processing facil- 
ity or disposal facility or site shall be final and 
not subject to review by any administrative 
board, commission or other administrative offi- 
cer or body.” 


Effective Dates. 
Acts 2014, ch. 507, § 5. July 1, 2014. 


PART 3 
TIRE ENVIRONMENTAL ACT 


68-211-301. Short title. 


This part shall be known and may be cited as the “Tire Environmental Act”. 


History. 
Acts 2015, ch. 525, § 1. 


Effective Dates. 
Acts 2015, ch. 525, § 2. October 1, 2015. 
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68-211-302. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Fee” means the tire environmental fee created by this part; 

(2) “Fund” means the tire environmental fund created by this part; 

(3) “Motor vehicle” means any vehicle that is self-propelled and designed 
to be used on public highways; and 

(4) “Tire” means a continuous solid or pneumatic rubber covering encir- 
cling the wheel of a motor vehicle. 


History. Effective Dates. 
Acts 2015, ch. 525, § 1. : Acts 2015, ch. 525, § 2. October 1, 2015. 


68-211-303. Tire environmental fee. 


(a) There is imposed on each purchase of a new motor vehicle to be titled and 
registered in this state a tire environmental fee as follows: 

(1) Five dollars ($5.00) for a motor vehicle with four (4) or fewer wheels; 

(2) Ten dollars ($10.00) for a motor vehicle with more than four (4) but 
fewer than eleven (11) wheels; and 

(3) Fifteen dollars ($15.00) for a motor vehicle with eleven (11) or more 
wheels. 

(b) The fee imposed by this section shall be collected by the seller from the 
purchaser at the time of purchase. 

(c) Fees collected shall be remitted to the department of revenue in a 
manner prescribed by the commissioner. All fees collected, less an amount to 
cover the actual expenses of administration by the department, shall be 
credited to the tire environmental fund. 

(d) Notwithstanding any law to the contrary, fees imposed by this section 
shall be exempt from sales and use tax and business tax liability regardless of 
whether the fee is included in the purchase price of a new motor vehicle or is 
paid separately at the time of purchase. 


History. Effective Dates. 
Acts 2015, ch. 525, § 1. Acts 2015, ch. 525, § 2. October 1, 2015. 


68-211-304. Tire environmental fund. 


(a) There is created a special account in the state treasury to be known as the 
tire environmental fund. 

(b) Moneys shall be deposited in the fund as provided in § 68-211-303(c). 

(c) Moneys in the fund shall be used exclusively by the department of 
environment and conservation in accordance with § 68-211-305. 

(d) Moneys in the fund may be invested by the state treasurer in accordance 
with § 9-4-602. 

(e) Notwithstanding any law to the contrary, interest accruing on invest- 
ments and deposits of the fund shall be credited to such fund, shall not revert 
to the general fund, and shall be carried forward into the subsequent fiscal 
year. 
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(f) Any balance in the fund remaining unexpended at the end of a fiscal year 
shall not revert to the general fund but shall be carried forward into the 
subsequent fiscal year. 


History. Effective Dates. 
Acts 2015, ch. 525, § 1. Acts 2015, ch. 525, § 2. October 1, 2015. 


68-211-305. Tire environmental program — Program expenditures. 


(a) The department of environment and conservation shall administer a tire 
environmental program with moneys available from the fund as appropriated 
by the general assembly. 

(b) The program expenditures may include: 

(1) Grants to develop and implement programs to provide direct incen- 
tives to local governments, for-profit entities, and nonprofit entities to 
enhance collection, transportation, and processing related to further encour- 
age Tennessee end-markets for waste tires; 

(2) Grants, subsidies, or loans to encourage research, technologies, or 
processes for waste tire management, the use of tires as alternative fuels, or 
the use of tires in innovative infrastructure developments; 

(3) Creation of a database and operation of an interactive information 
clearinghouse; 

(4) Expenses of administering the tire environmental program; and 

(5) Market development services. 

(c) Program expenditures shall be reported to the office of legislative budget 
analysis and the chair of the transportation and safety committee of the 
senate, chair of the transportation committee of the house of representatives, 
and the chairs of the finance, ways and means committees of the senate and 
house of representatives on an annual basis. 


History. Effective Dates. 
Acts 2015, ch. 525, § 1; 2020, ch. 593, § 2. Acts 2015, ch. 525, § 2. October 1, 2015. 
Acts 2020, ch. 593, § 6. March 20, 2020. 
Amendments. 


The 2020 amendment substituted “an an- 
nual” for “a quarterly” in (c). 


PART 4 
GASIFICATION AND PYROLYSIS 


68-211-401. Part definitions. 


(a) For the purposes of this part, unless the context otherwise requires: 

(1) “Gasification” means a process through which recoverable feedstocks 
are heated and converted into a fuel-gas mixture in an oxygen-deficient 
atmosphere and the mixture is converted into valuable raw, intermediate, 
and final products, including, but not limited to, monomers, chemicals, 
waxes, lubricants, chemical feedstocks, crude oil, diesel, gasoline, diesel and 
gasoline blendstocks, home heating oil, and other fuels including ethanol 
and transportation fuel; 
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(2) “Gasification facility” means a manufacturing facility that is engaged 
solely in the storage and gasification of recoverable feedstocks for resale or 
reuse and that complies with statutes and rules applicable to recovered 
materials processing facilities; 

(3) “Post-use polymer” means a plastic polymer that: 

(A) Is derived from any community, domestic, institutional, industrial, 
commercial, or other source of operations or activities and may contain 
incidental contaminants or impurities such as paper labels or metal rings 
but is not mixed with solid waste, medical waste, hazardous waste, 
e-waste, tires, or construction demolition debris; and 

(B) Has been diverted or removed from the solid waste stream for 
gasification by a gasification facility or pyrolysis by a pyrolysis facility; 
(4) “Pyrolysis” means a process through which post-use polymers are 

heated in the absence of oxygen until melted and thermally decomposed, and 
then cooled, condensed, and converted into valuable raw, intermediate, and 
final products, including, but not limited to, monomers, chemicals, waxes, 
lubricants, chemical feedstocks, crude oil, diesel, gasoline, diesel and gaso- 
line blendstocks, home heating oil, and other fuels including ethanol and 
transportation fuel; 

(5) “Pyrolysis facility” means a manufacturing facility that is engaged 
solely in the storage and pyrolysis of post-use polymers for resale or reuse 
and that complies with statutes and rules applicable to recovered materials 
processing facilities; and 

(6) “Recoverable feedstock” means: 

(A) Post-use polymers; and 

(B) A fuel or feedstock for which the environmental protection agency 
has made a non-waste determination pursuant to 40 CFR 241.3(c) when it 
is used in gasification by a gasification facility and is not discarded or used 
in a manner constituting disposal. 

(b) Unless the context requires otherwise or this section defines a term 
differently, the definitions set forth in §§ 68-211-103 and 68-211-802 and in 
any rules promulgated pursuant to this chapter, apply to terms used in this 
part. 


History. Effective Dates. 
Acts 2019, ch. 181, § 1. Acts 2019, ch. 181, § 2. April 23, 2019. 


68-211-402. Gasification facilities or pyrolysis facilities not solid waste 
processing facilities or incinerators. 


(a) The following facilities are not solid waste processing facilities or 
incinerators: 
(1) Gasification facilities; and 
(2) Pyrolysis facilities. 
(b) The following materials are not solid waste: 
(1) Post-use polymers; and 
(2) Recoverable feedstocks. 
(c) This part does not affect the application of any other chapter in this title 
or in title 69 to gasification facilities or pyrolysis facilities. 
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History. Effective Dates. 
Acts 2019..chi181,58.4 Acts 2019, ch. 181, § 2. April 23, 2019. 
PART 6 
TENNESSEE SOLID WASTE PLANNING AND 
RECOVERY ACT 


> 


68-211-603. Solid waste management plans. 


(a) The commissioner of environment and conservation shall establish a 
comprehensive solid waste management plan for the state. The state plan shall 
have as its priority the reduction of the volume of wastes going to incinerators 
or landfills by means of local and regional recycling programs, mulching and 
composting of yard wastes and other suitable materials, and any other means 
of ensuring that incinerators and landfills operate in an environmentally and 
economically sound manner. The state plan shall identify incentives and 
systems that political subdivisions of this state may use to facilitate recycling 
and reuse of construction waste. 

(b) The state plan shall include provisions for planning, funding, and 
implementation of the plan, technical and financial assistance and educational 
programs. Educational programs shall be designed to teach persons living or 
working in the state the economic, environmental, and energy value of solid 
waste reduction and encourage them through a variety of means to participate 
in such activities. 

(c) In preparing the state plan, the commissioner may evaluate the use of 
composting as a method of diverting waste from landfills across all of the 
political subdivisions of this state. The state plan shall include recommenda- 
tions for: 

(1) Large scale composting in major metropolitan areas; and 

(2) Composting strategies that may be applied by specific types of waste 
producers, including higher education institutions, food service establish- 
ments, food retailers, and neighborhood groups. 

(d) The state plan shall include recommendations for a statewide system of 
collecting recyclable plastics that is based on regional collection centers. 

(e) The state plan shall also encourage governmental entities, to the 
greatest extent practicable, to procure and use products and materials with 
recycled content and to procure and use materials that are recyclable. 

(f) The commissioner has the following authority and responsibilities in the 
development of the state and regional solid waste management plans: 

(1) Formulate goals, standards, and criteria for the planning, funding, 
implementation, and effective maintenance of the comprehensive solid 
waste management program; 

(2) Assist in the preparation and adoption of regional solid waste man- 
agement plans by the state’s nine (9) development districts, in accordance 
with the state plan; 

(3) Ensure that each regional solid waste management plan and the state 
plan include effective citizen participation programs; 

(4) Establish time frames for the timely completion of regional solid waste 
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management plans; 

(5) Contract with public or private entities to provide services necessary 
to comply with this part; 

(6) Develop a cost accounting system for use in the development of the 
state and regional plans and for use by local governments in assessing 
current and future costs, including avoided costs, for any methods of solid 
waste management deemed appropriate, including at least recycling, mulch- 
ing, composting, incinerating and landfilling; and 

(7) Describe in the state plan, on a county by county basis, the solid waste 
management methods utilized in each county and an inventory of facilities, 
services, and programs (both profit and not-for-profit) utilized for solid waste 
management and management of recycling. 

(g) The nine (9) development districts shall prepare and adopt regional solid 
waste management plans, consistent with the priorities and criteria of the 
state plan. 

(h) The commissioner shall supplement the state plan that was established 
most recent to March 23, 2016, by conducting a study to define the processing 
of organic waste and incorporating the findings and recommendations that are 
derived from such study into the state plan. 


History. Amendments. 

Acts 1989, ch. 250, § 3; 1991, ch. 451, § 83; The 2014 amendment added the last sen- 
T.C.A., § 68-31-6038; Acts 1995, ch. 501, § 3; tence in (a); added (c) and (d); and redesignated 
2014, ch. 967, §§ 2, 3; 2016, ch. 648, § 1. former (c)-(e) as (e)-(g), respectively. 


The 2016 d t added (h). 
Compiler’s Notes. G amendment added (h) 


For the Preamble to the act concerning solid Effective Dates. 
waste disposal, please refer to Acts 2016, ch. Acts 2014, ch. 967, § 4. May 19, 2014. 
648. Acts 2016, ch. 648, § 2. March 238, 2016. 


PART 8 
SOLID WASTE MANAGEMENT ACT OF 1991 


68-211-802. Part definitions. 


(a) As used in this part, unless the context otherwise requires: 

(1) “Authority” or “solid waste authority” means any public instrumen- 
tality organized pursuant to part 9 of this chapter; 

(2) “Board” means a board, established to manage the affairs of a 
municipal solid waste management region, except in §§ 68-211-119 — 
68-211-121, 68-211-852 [repealed], 68-211-853, 68-211-867 and 68-211-871 
where “board” means the underground storage tanks and solid waste 
disposal control board created in § 68-211-111; 

(3) “Commissioner” means the commissioner of environment and 
conservation; 

(4) “Convenience center” means any area which is staffed and fenced that 
has waste receptacles on site that are open to the public, when an attendant 
is present, to receive household waste, municipal solid waste and recyclable 
materials; 

(5) “Department” means the department of environment and 
conservation; 
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(6) “Development district” means a development district organized pur- 
suant to title 13, chapter 14; 

(7) “Household hazardous waste” means solid wastes discarded from 
homes or similar sources as listed in 40 CFR 261.4(b)(1), that are either 
hazardous wastes as listed by the EPA in 40 CFR 261.33(e) or (f), or wastes 
that exhibit any of the following characteristics as defined in 40 CFR 261.21 
— 261.24: ignitability, corrosivity, reactivity and TCLP toxicity; 

(8) “Household waste” means any waste material, including garbage, 
trash and refuse, and yard waste derived from households. Households 
include single and multiple ae campgrounds, picnic grounds and 
day-use recreation areas; 

(9) “Landfill” means a facility, permitted pursuant to part 1 of this 
chapter, where solid wastes are disposed of by burial in excavated pits or 

. trenches or by placement on land and covering with soil or other approved 
material; 

(10) “Municipal solid waste” means any garbage, refuse, industrial lunch- 
room or office waste, household waste, household hazardous waste, yard 
waste, and any other material resulting from the operation of residential, 
municipal, commercial or institutional establishments and from community 
activities; provided, that “municipal solid waste” does not include the 
following: 

(A) Radioactive waste; 

(B) Hazardous waste as defined in § 68-212-104; 

(C) Infectious waste; 

(D) Materials that are being transported to a facility for reprocessing or 
reuse; provided further, that reprocessing or reuse does not include 
incineration or placement in a landfill; and 

(EK) Industrial waste which may include office, domestic or cafeteria 
waste, managed in a privately owned solid waste disposal system or 
resource recovery facility, if such waste is generated solely by the owner of 
the solid waste disposal system or resource recovery facility; 

(11) “Operator” means the person who is in charge of the actual, on-site 
operation of a solid waste management facility during any period of 
operation; 

(12) “Person” means “person” as defined in § 68-211-103; 

(13) “Recovered materials” means those materials which have been di- 
verted or removed from the solid waste stream for sale, use, reuse or 
recycling, whether or not requiring subsequent separation processing. Such 
recovered materials are not solid waste; 

(14) “Recovered materials processing facility” means a facility engaged 
solely in the storage, processing and resale or reuse of recovered materials. 
A recovered materials processing facility is not a solid waste processing 
facility; 

(15) “Recyclable materials” means those materials which are capable of 
being reused or returned to use in the form of raw materials or products, 
whether or not such materials have been diverted or removed from the solid 
waste stream; 
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(16) “Recycling” means the process by which recovered materials are 
transformed into new products, including the collection, separation, process- 
ing, and reuse of recovered materials either directly or as raw materials for 
the manufacture of new products; 

(17) “Region” means a municipal solid waste region organized pursuant to 
§ 68-211-813(a); 

(18) “Shredded” means shredded, chipped, chopped, quartered, sliced at 
least circumferentially, or otherwise processed and rendered not whole in a 
manner to effectively prevent a tire from floating, as determined by the 
board; 

(19) “Solid waste stream” means the system through which solid waste 
and recoverable materials move from the point of discard to recovery or 
disposal; 

(20) “Tire” means the continuous solid or pneumatic rubber covering 
encircling the wheel of a motor vehicle; 

(21) “Transporter” means a person engaged in the transportation of 
municipal solid waste collected or to be baled or processed, or disposed of in 
Tennessee by rail, highway or water, in significant amounts. The amounts 
deemed significant shall be determined by the board and established by 
regulation; 

(22) “Used oil” means any oil which has been refined from crude or 
synthetic, or recovered oil and, as a result of use, storage or handling, has 
become unsuitable for its original purpose due to the presence of impurities 
or loss of original properties, but which may be suitable for further use and 
may be economically recycled or may be burned as fuel; 

(23) “Waste tire” means a tire that is no longer suitable for its original 
intended purpose because of wear, damage or defect; and 

(24) “Yard waste” means vegetative matter resulting from landscaping, 
lawn maintenance and land clearing operations other than mining, agricul- 
tural and forestry operations. 

(b) Unless the context requires otherwise or this section defines a term 


differently, the definitions set forth in §§ 68-211-103, 68-212-104 and 68-212- 
303, and in any regulations promulgated pursuant to this chapter and chapter 
212 of this title, apply to terms used in this part. 


History. 

Acts 1991, ch. 451, § 2; T.C.A., § 68-31-802; 
Acts 1995, ch. 501, § 3; 1996, ch. 846, §§ 3-8, 
53; 1997, ch, 221, § 1; 2014, ch. 849, § 1. 


Amendments. 
The 2014 amendment added the definition of 
“shredded” in (a). 


Effective Dates. 
Acts 2014, ch. 849, § 2. July 1, 2014. 


Attorney General Opinions. 
The definition of “municipal solid waste” in 


T.C.A. § 68-211-802 includes “construction/de- 
molition wastes” as defined by Tenn. Comp. R. 
& Regs. 0400-11-01-.01(2). OAG 12-97, 2012 
Tenn. AG LEXIS 98 (10/18/12). 

A county or municipality does not have the 
authority under the Solid Waste Management 
Act of 1991 to impose a tipping fee or solid 
waste disposal fee on recycling processes be- 
cause the tipping fee and solid waste disposal 
fee are intended only for solid waste disposed at 
a facility. OAG 13-81, 2013 Tenn. AG LEXIS 82 
(10/22/13). 
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68-211-807. [Repealed.] 


History. see solid waste and recycling advisory commit- 
Acts 2014, ch. 967, § 1; repealed by Acts tee. 
2014, ch. 967 § 4, effective May 19, 2014. 


Compiler’s Notes. 
Former § 68-211-807, concerned the Tennes- 


* 


68-211-808 — 68-211-810. [Reserved.] 


68-211-813. Municipal solid waste regions — Board — Plan for disposal 
capacity and waste reduction — Regional municipal solid 
waste advisory committee. 


(a)(1) After consideration of the needs assessment is completed, municipal 

“solid waste regions shall be established by resolutions of the respective 
county legislative bodies by December 12, 1992. A municipal solid waste 
region shall consist of one (1) county or two (2) or more contiguous counties. 
If the region consists of more than one (1) county, an agreement establishing 
the region shall be approved by the legislative body of each county that is a 
party to the agreement. 

(2) Once established, municipal solid waste regions shall continue to exist 
until dissolved, a successor region or regions established and the require- 
ments of this section are met. A municipal solid waste region may be 
dissolved and a new region or reconfigured region established upon comple- 
tion of the following procedure: 

(A) The approval of the dissolution of the existing region by resolution 
of the county legislative body of each county in the existing region; 

(B) The approval of the proposed new or reconfigured region by resolu- 
tion of the county legislative body of each county that is to be a part of the 
new or reconfigured region; 

(C) The submittal to the department of environment and conservation 
of a list of the new board members, their addresses, phone numbers, terms 
of office and a new or revised plan for any new or reconfigured region that 
complies with the requirements of this part; and 

(D) The approval of the department of environment and conservation of 
all of the new or revised plans for all of the new or reconfigured regions. 
(3) Each county and region shall continue to follow the existing approved 

plan until new or revised plans are approved by the department of environ- 

ment and conservation for each new or reconfigured region. 

(4) The preferred organization of the regions shall be multi-county. Any 
county adopting a resolution establishing a single-county region shall state 
the reasons for acting alone in the resolution. 

(b)(1)(A) The resolution establishing a region for a county or approving an 
agreement to establish a region with other counties shall provide for the 
establishment of a board to administer the activities of the region. This 
board shall consist of an odd number, not less than five (5) nor more than 
fifteen (15). Each county that is a member of a region shall be represented 
by at least one (1) member on the board. Municipalities that provide solid 
waste collection services or provide solid waste disposal services, directly 
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or by contract, shall be represented on the board. The members of the 
board shall be appointed by the county mayors and municipal mayors, 
respectively, of the counties and eligible municipalities within the region. 
Municipalities entitled to representation on the board may agree to joint 
or multiple representation by a board member or for a county member to 
represent one (1) or more municipalities upon agreement of all local 
governments who share representation by a board member. Any such 
agreement shall specify the method of making the appointment for a 
member representing more than one (1) local governmental entity. Mem- 
bers of county and municipal governing bodies, county mayors, municipal 
mayors, county and municipal officers and department heads may be 
appointed to the board. Appointments must be approved by the legislative 
or governing bodies of the respective counties and eligible municipalities 
within the region. The members of the board shall serve for terms of six (6) 
years or until their successors are elected and are qualified by taking an 
oath of office, except that the initial board shall have approximately 
one-third (74) of the members with terms of two (2) years, and approxi- 
mately one-third (74) of the members with terms of four (4) years, so as to 
stagger the terms of office. 

(B) The county and municipal mayors, and any other authorities, who 
appoint members to regional boards created under subdivision (b)(1)(A) 
must strive to ensure that at least two (2) elected officials serve on each 
regional board. 

(2) Any county that has a solid waste authority, not organized pursuant to 
part 9 of this chapter and in existence on July 1, 1991, may designate such 
authority as the board to administer the activities of the region, if such 
county chooses to be a region unto itself. The legislative body of the county 
and of each municipality that provides solid waste collection services or solid 
waste disposal services in the region shall approve such designation by the 
passage of an appropriate resolution. 

(3) Appointments made after July 1, 1994, to the board for a municipal 
solid waste region consisting of counties having a population less than two 
hundred thousand (200,000), according to the 1990 federal census or any 
subsequent federal census, shall be made so that rural landowners shall 
have representation on the board, and by December 31, 1998, at least thirty 
percent (30%) of the membership shall consist of members who own at least 
a fifty percent (50%) equitable or fee simple interest in land that is eligible 
for classification as agricultural, forest or open space land under the terms 
of the Agricultural, Forest and Open Space Land Act of 1976, compiled in 
title 67, chapter 5, part 10. 

(c) Each region shall develop a plan for a ten-year disposal capacity, and for 
achieving compliance with the waste reduction and recycling goal required by 
§ 68-211-861. 

(d) The legislative body of any municipality which lies within the boundar- 
ies of two (2) or more regions shall select by resolution in which region it shall 
participate. 

(e) Within each municipal solid waste region, the board of the region shall 
establish a regional municipal solid waste advisory committee whose compo- 
sition shall be determined by the board. 
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(f) The department shall maintain materials designed to assist municipal 
solid waste region board members with administering their regions. The 
department shall publish the materials on its website and send an electronic 
copy of the materials to the appropriate appointing authorities by July 1, 2018. 


History. The 2018 amendment added (f). 
Acts 1991, ch. 451, § 12; T.C.A., § 68-31-813; ; 
Acts 1994, clr. 735, § 1; 1996, ch. 846, §§ 11-13; Effective Dates. 
2003, ch. 90, § 2; 2007, ch. 462, § 1; 2017, ch. Acts 2017, ch. 335, § 3. May 9, 2017. 
335, § 1; 2018, ch. 1009, § 1. Acts 2018, ch. 1009, § 2. May 21, 2018. 


Amendments. 
The 2017 amendment added (b)(1)(B). 


68-211-814. Municipal solid waste region plans — Authority of region 
or solid waste authority after approval. 


Law Reviews. ment in Tennessee and the Commerce Clause,” 
“Trash Is Commerce — Go Directly to Wash- (Jess O. Hale, Jr.), Tulane Environmental Law 
ington and Muddle Along: Solid Waste Manage- Journal, 19/2: 293-315 (2006). 


NOTES TO DECISIONS 


1. Jurisdiction. method for review of the decision was to the 

Applicant for the construction of a solid Chancery Court of Davidson County, Tennes- 
waste landfill could not simultaneously pursue see. A-1 Waste, LLC v. Madison Cnty. Mun. 
administrative and judicial review of a county Solid Waste Planning Region Bd., — S.W.3d —, 
solid waste planning region board’s decision 2015 Tenn. App. LEXIS 629 (Tenn. Ct. App. 
because, by statute, the applicant’s exclusive July 30, 2015). 


68-211-825. Matching grant program — Recycling collection site 
equipment — State surcharge on tipping fee — Rebate. 


(a) From funds available from the solid waste management fund established 
by § 68-211-821, the department shall establish a matching grant program for 
the purchase of equipment needed to establish or upgrade recycling at a public 
or not-for-profit recycling collection site. Such equipment may include, but is 
not limited to, containers, balers, crushers and grinders. No grant shall be 
awarded for the purchase of mechanical processing equipment to be used at a 
public or not-for-profit recycling collection site if there is adequate mechanical 
processing equipment at privately owned facilities which serve the relevant 
geographical area, unless the grant applicant demonstrates to the depart- 
ment’s satisfaction that the mechanical processing equipment is an indispens- 
able component of an otherwise eligible grant project and will not be used to 
compete with a privately owned facility. The local share of the match shall be 
determined by the department, using an economic index based upon factors 
which include, but are not limited to, per capita income and property values of 
the jurisdiction to be served. Areas falling within the lower economic scale on 
the index shall be eligible for lower matching rates. The department shall 
establish criteria under which applicants for such matching grants will receive 
preference if their program employs adults with a developmental disability, as 
defined in § 33-1-101, in such a manner that improves the recycling rate of the 
city or county and thereby contributes to progress towards meeting or 
exceeding its solid waste reduction and diversion goal under § 68-211-861. 
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(b)(1) For the five (5) most populous counties according to the annual 
estimated census released in April by the United States census bureau, the 
state shall grant a rebate against the amount due to the state under the 
state surcharge on the tipping fee imposed by this part. The state shall 
rebate the amount of a county’s credit to the county on an annual basis. The 
total amount of credits shall not exceed an amount equal to one hundred 
percent (100%) of the funds allocated for recycling equipment grants and 
shall be allocated proportionately by population to each county. Municipali- 
ties that manage solid waste within the five (5) counties shall be offered a 
proportionate share of their county’s rebate, based on population. 

(2) Such rebate shall be in lieu of recycling equipment grants for these five 
(5) counties. Within a county, the rebate shall be allocated proportionately by 
population among the municipalities in the county which provide collection 
or disposal services and the county for the remaining population of the 
county. A county or municipality may only expend such rebate for recycling 
purposes and they must expend from local funds an amount equal to the 
amount of the rebate towards such purposes. 


History. 

Acts 1991, ch. 451, § 29; T.C.A., § 68-31-825; 
Acts 1992, ch. 693, § 24; 1995, ch. 501, § 3; 
1996, ch. 846, §§ 25, 26; 1997, ch. 221, § 2; 
2008, ch. 332, § 1; 2005, ch. 317, § 1; 2016, ch. 
a2 S 61s 


Amendments. 

The 2016 amendment rewrote (b)(1), which 
read: “For the eleven (11) counties which gen- 
erate the greatest amount of solid waste as 
recorded in the University of Tennessee’s solid 
waste management report of February 1991 to 
the commissioner of environment and conser- 
vation, under a technical assistance contract 
pursuant to part 6 of this chapter, or as subse- 
quently modified by data provided by subse- 
quent annual reports required by § 68-211- 
871, the state shall grant a rebate against the 


amount due to the state under the state sur- 
charge on the tipping fee imposed by this part. 
The state will rebate the amount of a county’s 
credit to the county on an annual basis. The 
total amount of credits shall not exceed an 
amount equal to one hundred fifty percent 
(150%) of the funds allocated for recycling 
equipment grants. The rebate for any one (1) of 
the eleven (11) counties shall be determined 
pursuant to the following formula: 

“(tons of the county’s solid waste) (total tons 
of solid waste collected from all eleven (11) 
counties) multiplied by 150% of state funds 
allocated for recycling grants”; 

and, in (b)(2), substituted “five (5)” for “eleven 
(11)” at the end of the first sentence. 


Effective Dates. 
Acts 2016, ch. 742, § 2. July 1, 2016. 


68-211-835. Tipping fee — Amount — Collection — Expenditure of 
revenues — Joint ventures — Surcharges — Solid waste 
disposal fees — Collection — Penalty for nonpayment — 


Use of fee. 


(a) Each county, municipality, or solid waste authority which owns a 
municipal solid waste disposal facility or incinerator may impose a tipping fee 
upon each ton of municipal solid waste or its volume equivalent received at 
such solid waste disposal facility or incinerator. Such a tipping fee shall be set 
by the governing body of the county or municipality, or by the board of directors 
of the solid waste authority. This tipping fee shall be collected by the operator 
of the publicly owned municipal solid waste disposal facility or incinerator and 
remitted to the owner. The fee imposed may be equal to, or a portion of, the 
estimated cost of providing solid waste management services on a per ton or 
volume equivalent. Such full cost shall be determined pursuant to the uniform 
solid waste accounting system developed by the comptroller of the treasury. 
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(b) Revenue from tipping fees at publicly owned solid waste disposal 
facilities and incinerators received by counties, municipalities and solid waste 
authorities shall be expended only for solid waste management purposes. 

(c) When a municipal solid waste disposal facility is operated as a joint 
venture by more than one (1) city or county, or combination thereof, or by an 
authority, the tipping fee authorized under this section shall be imposed by the 
joint operators or authority, and the tipping fee received shall be remitted to 
the participating local governments or authorities for expenditure for solid 
waste management purposes only. 

(d)(1) In addition to any tipping fee imposed by any local government under 

this section, there shall also be imposed a surcharge of ninety cents ($0.90) 

on each ton of municipal solid waste received at all Class I solid waste 
disposal facilities or incinerators. 

(2) The operator of the municipal solid waste disposal facility or incinera- 
tor shall collect this surcharge and remit it to the state treasury, except that 
the operator shall be allowed a deduction of the surcharge due, reported and 
paid to the department in the amount of one percent (1%) of the amount due 
on the report. No deduction from the fee shall be allowed if the report or 
payment of the surcharge is delinquent. Of the funds received from this 
surcharge, for a period of three (3) years starting July 1, 2009, the state shall 
credit an amount not to exceed two million six hundred thousand dollars 
($2,600,000) to the general fund annually, if the annual general appropria- 
tions act so provides, and the remainder shall be credited to the solid waste 
management fund. On July 1, 2012, and thereafter, all of the funds received 
from this surcharge shall be credited to the solid waste management fund. 
(e) In order to encourage regional use of solid waste disposal facilities or 

incinerators, a county that is host to a solid waste disposal facility or 
incinerator used by other counties in the same region formed pursuant to this 
part may impose a surcharge on municipal solid waste received at any such 
solid waste disposal facility or incinerator by resolution of its county legislative 
bodies in the region. The surcharge shall be imposed on each ton or volume 
equivalent of municipal solid waste so received. The revenue received by a 
county from the surcharge authorized by this subsection (e) shall be expended 
for solid waste management purposes, or for purposes related to offsetting 
costs incurred and other impacts resulting from the county being host to the 
solid waste disposal facility or incinerator. If any municipality in the host 
county incurs costs as a result of such a municipal solid waste facility or 
incinerator, then the county shall appropriate funds derived from the sur- 
charge revenue to the municipality which shall be used by the municipality to 
offset such costs. 

(f)(1) In addition to any fee authorized by title 5, and to any tipping fee 

imposed by any local government under this section, a county, municipality 

or solid waste authority is authorized to impose: 

(A) Asurcharge on each ton of municipal solid waste received at a solid 
waste disposal facility or incinerator for expenditure for solid waste 
collection, processing, or disposal purposes consistent with this part; 
and/or 

(B) A solid waste disposal fee authorized by subsection (g). 
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(2) The surcharge authorized to be imposed by a county by subdivision 

(f)(1)(A) shall not take effect until a regional solid waste plan is approved for 
such county. 
(g)(1) In addition to any power authorized by title 5, a county, municipality 
or solid waste authority is authorized to impose and collect a solid waste 
disposal fee. Funds generated from such fees may only be used to establish 
and maintain solid waste collection and disposal services, including, but not 
limited to, convenience centers. All residents of the county shall have access 
to these services. The amount of the fee shall bear a reasonable relationship 
to the cost of providing the solid waste disposal services. Such fees shall be 
segregated from the general fund and shall be used only for the purposes for 
which they were collected. 

(2) Subject to any other requirement of law, a county, municipality or solid 
waste authority may enter into an agreement with an electric utility to 
collect the solid waste disposal fee as a part of the utility’s billing process. 
The agreement shall be approved by the governing body of the county or 
municipality entering into the agreement, or, in the case of a solid waste 
authority, the agreement shall be approved by the authority’s board of 
directors. 

(3) A solid waste disposal fee shall not be imposed on any generator of 
solid waste when the generator’s solid waste is managed in a privately 
owned solid waste disposal system or resource recovery facility owned by the 
generator. 

(4) In any county having a population of not less than nineteen thousand 
three hundred (19,300) nor more than nineteen thousand six hundred 
(19,600) or not less than twenty-two thousand two hundred (22,200) nor 
more than twenty-two thousand five hundred (22,500) or not less than 
twenty-three thousand three hundred (23,300) nor more than twenty-three 
thousand four hundred (23,400), according to the 1990 federal census or any 
subsequent federal census, the solid waste disposal fee authorized by this 
subsection (g) shall be subject to the same penalty and interest as delinquent 
property taxes if not paid within thirty (30) days after notice of such fee is 
mailed. The unpaid fees, penalty, interest and cost shall be a lien on the real 
estate and improvements thereon upon filing of a notice with the office of the 
register of deeds of the county in which the property lies. Such lien shall be 
in favor of the jurisdiction, second only to liens of the state, county and 
municipality for taxes, any lien of the municipality for special assessments, 
and any valid lien, right or interest in such property duly recorded or duly 
perfected by filing, prior to the filing of such notice. The notice shall identify 
the debtor, owner of record of the real property, contain the property address, 
describe the property sufficiently to identify it and recite the amount of the 
obligation secured by the lien. No sale or transfer, including, but not limited 
to, a transfer to an heir-at-law, assignee or legatee of such real property may 
be legally closed and recorded until the lien has been satisfied. The same 
shall apply if the property is to be made the subject of a contract of sale. 
Upon the sale or transfer of the real property, the successor, successors or 
assigns shall be required to withhold a sufficient amount of the purchase 
money to cover the amount of the fees, interest, penalty and cost. The 
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jurisdiction may collect the delinquent fees, penalty, interest and cost 
through an action for debt filed in any court of competent jurisdiction. 
(h)(1) As used in this subsection (h), “county” means any county having a 
metropolitan form of government with a population of more than five 
hundred thousand (500,000), according to the 2010 federal census or any 
subsequent federal census. 

(2) In addition to any power authorized by title 5, a county is authorized 
to impose and collect a solid waste collection, processing, and disposal fee, 
referred to in this subsection (h) as the “fee”. Funds generated from the fee 
shall only be used to: 

(A) Establish and maintain solid waste collection, processing, and 
disposal services including, but not limited to, convenience centers; 

(B) Establish and maintain material recovery venues and programs; 
and , 

(C) Cover costs borne by a county as a consequence of disposal, 
including the expenses incurred in determining such costs. 

(3) All residents of the county imposing the fee shall have access to the 
services, venues, and programs established and maintained pursuant to 
subdivisions (h)(2)(A) and (B). 

(4) The amount of the fee shall bear a reasonable relationship to the cost 
of providing the services, venues, and programs established and maintained 
pursuant to subdivisions (h)(2)(A) and (B). The fee to be imposed by the 
county shall be set by the county in consultation with and subject to the 
approval of the underground storage tanks and solid waste disposal control 
board created in § 68-211-111. 

(5) All moneys collected from the fee shall be segregated from the general 
fund. 


History. Amendments. 

Acts 1991, ch. 451, § 54; T.C.A., § 68-31-835; The 2016 amendment inserted “, processing,” 
Acts 1996, ch. 846, § 31; 1997, ch. 343, § 1; in (f)(1)(A); and added (h). 
1998) chivdl7. $$. 1-3) 1999Men Wasa, 88 1,2: 
2002, ch. 720, §§ 1, 2; 2004, ch. 783, § 1;2007, Effective Dates. 
ch. 462, § 12; 2009, ch. 531, § 5; 2016, ch. 818, Acts 2016, ch. 818, § 3. April 21, 2016. 
§$i4, 2. 


68-211-862. Records of origin and amount of solid waste received at 
transfer stations, disposal facilities, and incinerators — 
Exclusion — Measurement of amount of solid waste re- 
ceived. 


(a) The owner or operator of each Class I municipal solid waste disposal 
facility, incinerator, or transfer station shall be responsible for: 
(1) Maintaining an accurate written record of all amounts and county of 
origin of solid waste, measured in tons, received at the facility; and 
(2) Submitting the information required under subdivision (a)(1) to the 
department. 
(b) Measurement in tons of solid waste received shall be accomplished by 
one (1) or more of the following methods: 
(1) The provision of stationary or portable scales at the disposal facility or 
incinerator or transfer station for weighing incoming waste; or 
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(2) Implementation of contractual or other arrangements for the use of 
scales at a location other than the disposal facility, incinerator, or transfer 
station for weighing all waste destined for disposal at the facility. 


History. | 

Acts 1991, ch. 451, § 26; T.C.A., § 68-31-862; 
Acts 1992, ch. 693, § 24; 1996, ch. 846, §§ 37, 
38; 1999, ch. 384, § 7; 2017, ch. 282, § 1. 


Amendments. 

The 2017 amendment rewrote (a), which 
read: “The owner or operator of each Class I 
municipal solid waste disposal facility or incin- 
erator or transfer station required to remit a 


surcharge under § 68-211-835(d) shall be re- 
sponsible for keeping an accurate written re- 
cord of all amounts and county of origin of solid 
waste, measured in tons, received at the facil- 
ity. This information shall be submitted to the 
department.” 


Effective Dates. 
Acts 2017, ch. 282, § 2. May 4, 2017. 


68-211-865. Duties of the department of general services and of the 
department of environment and conservation. 


(a) The department of general services shall: 
(1) Recycle surplus state property to the maximum extent practicable, 


under the program authorized by this part and under § 12-2-404, that 
cannot be sold for reuse, notwithstanding the existence of any other law, 
rules or regulations to the contrary; 

(2) Revise product specifications to require, to the extent economically 
feasible, the procurement of recycled products or products with recycled 
content; 

(3) Encourage all departments of state government to purchase products 
with recycled content or recyclable products from state contracts; 

(4) Encourage county governments to purchase materials with recycled 
content from state contracts in transactions under title 12, chapter 3, part 
10; and 

(5) Effect procurement contracts that are subject to competitive bidding 
using specifications revised according to subdivision (a)(2). 

(b) The department of environment and conservation shall: 

(1) Expand to the maximum extent practicable the department’s state 
recycling program for paper, aluminum cans and bottles; 

(2) Expand the department’s state recycling program to the maximum 
extent practicable to include other kinds of recyclable materials, including, 
but not limited to, newsprint, plastic bottles, mixed paper and steel cans; 

(3) Demonstrate new uses of recovered materials; and 

(4) Encourage all state facilities to offer recycling opportunities where 
practicable, including, but not limited to, increasing the availability of 
recycling receptacles and conducting employee education. 


History. 
Acts 1991, ch. 451, § 32; T.C.A., § 68-31-865; 
Acts 2007, ch. 462, § 14; 2015, ch. 407, § 1. 


Amendments. 
The 2015 amendment substituted “the de- 


partment’s state recycling program” for “the 
department’s demonstration state office recy- 
cling program” throughout (b) and added (b)(4). 


Effective Dates. 
Acts 2015, ch. 407, § 2. May 8, 2015. 
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68-211-872. Solid waste planning and management data base — Guide- 


lines and best practices. 


(a) The commissioner shall establish and maintain a statewide solid waste 
planning and management data base which can aggregate and analyze county 
reports on waste generation, collection, recycling, transportation, disposal and 
costs. ; 

(b) The department may provide guidelines and best practices for compost- 
ing and recycling to regional board members, advisory committees, and Class 
I, Class III, and Class IV landfill owners and operators. 


Effective Dates. 
Acts 2017, ch. 335, § 3. May 9, 2017. 


History. 
Acts 1991, ch. 451, § 50; T.C.A., § 68-31-872; 
Acts 1995, ch. 501, § 3; 2017, ch. 335, § 2. 


Amendments. 
The 2017 amendment added (b). 


68-211-873. Annual report to governor and general assembly. 


(a) The department shall prepare an annual report to the governor and 
general assembly on the state’s solid waste management system. 

(b) The report required by subsection (a) shall include progress implemen- 
tation updates, including projected implementation steps, on each specific 
component of the state’s comprehensive solid waste management plan, as 
listed in § 68-211-603. 


Amendments. 
The 2016 amendment added (b). 


Effective Dates. 
Acts 2016, ch. 607, § 2. May 1, 2016. [See the 


History. 
Acts 1991, ch. 451, § 51; T.C.A., § 68-31-873; 
Acts 1995, ch. 501, § 3; 2016, ch. 607, § 1. 


Compiler’s Notes. 


Acts 2016, ch. 607, § 2 provided that the act 
take effect on July 1, 2015. However, the gov- 
ernor signed the act and it became law on 
March 22, 2016. Pursuant to Article II, Sec. 20, 


Compiler’s Notes.] 


Cross-References. 
Reporting requirement satisfied by notice to 


of the Constitution of Tennessee, the act takes 
effect 40 days after the bill became law. Thus, 
the effective date of the act is May 1, 2016. 


PART 10 
USED OIL COLLECTION ACT OF 1993 


general assembly members of publication of 
report, § 3-1-114. 


68-211-1002. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Automotive fluid collection center” means a facility, including, with- 
out limitation, a fixed location, tank, truck, and container, that accepts used 
oil or any other automotive fluid from DJYers; 

(2) “Automotive oil” means any oil classified for use in an internal 
combustion engine, crankcase, transmission, gear box or differential for an 
automobile, bus or truck, lawnmower, or household power equipment; 

(3) “Department” means the department of environment 
conservation; 


and 





m7 SOLID WASTE DISPOSAL 


68-211-1003 


(4) “Distributor” means any person who engages in the business in this 
state of refining, manufacturing, producing, or compounding of automotive 
oil, and selling or storing the same in this state; and it also means any person 
who engages in the business in this state of transporting, importing, or 
causing to be imported, automotive oil into this state, and distributing, 
storing, or making original sales of the same in this state, for any purpose 
whatsoever; 

(5) “Do-It-Yourselfer (DIYer)” means an individual who removes used oil 
or any other automotive fluid from the engine of a light duty motor vehicle, 
small utility engine owned or operated by such individual, noncommercial 
motor vehicle or farm equipment; 

(6) “Fund” means the used oil collection fund created by this part; 

(7) “Oil for use with industrial machinery” is limited to any oil specifically 
purchased for and necessary for the operation of industrial machinery as 
defined in § 67-6-102; 

(8) “Other automotive fluid” means antifreeze, transmission fluid, or 
power steering fluid; 

(9) “Recycle oil” means to prepare used oil for reuse as a petroleum 
product by reclaiming, reprocessing, energy recovery, re-refining or other 
means to utilize properly treated used oil as a substitute for petroleum 
products; 

(10) “Used oil” means any oil which has been refined from crude or 
synthetic oil and, as a result of use, becomes unsuitable for its original 
purpose due to loss of original properties, or presence of impurities, but 
which may be suitable for further use and may be economically recyclable. 
“Used oil” does not include oil filters; and 

(11) “Used oil collection center” means an automotive fluid collection 
center that accepts from DIYers only used oil or used oil in addition to other 
automotive fluids and that constitutes an approved centralized collection 
center for used oil. 


History. of “used oil collection center”, which read: 
Acts 19938, ch. 185, § 3; 2016, ch. 771, §§ 2-4. “Used oil collection center’ means a facility, 
including fixed locations, tanks, trucks and 

Amendments. 


The 2016 amendment added the definitions 
of “automotive fluid collection center” and 
“other automotive fluid”; inserted “or any other 
automotive fluid” in the definition of “Do-It- 
Yourselfer (DIYer)”; and rewrote the definition 


containers, which accepts used oil from DIYers 
and which constitutes an approved centralized 
collection center for used oil.” 


Effective Dates. 
Acts 2016, ch. 771, § 14. July 1, 2016. 


68-211-1003. Legislative intent and purpose. 


(a) It is the intent of the general assembly to reduce the amount of 
improperly disposed used oil and other automotive fluids by providing incen- 
tives to increase the number of collection facilities for used oil and other 


automotive fluids. 


(b) It is the purpose of this part to provide for: 
(1) The establishment and maintenance of automotive fluid collection 
centers and programs that support the collection and recycling of used oil 


and other automotive fluids; 
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(2) The development of management standards for automotive fluid 
collection centers and used oil collection centers, transporters, and recyclers; 


and 


(3) The promotion of educational programs to encourage the public to 
dispose of used oil and other automotive fluids properly. 


History. : 
Acts 1998, ch. 185, § 4; 2016, ch. 771, § 5. 


Amendments. 

The 2016 amendment added the subsection 
(a) and (b) designations; inserted “and other 
automotive fluids” twice in present (a) and in 
present (b)(3); substituted “the intent” for “the 
intention” in present (a); substituted “automo- 
tive fluid collection centers and programs that 
support the collection and recycling” for “used 


oil collection facilities and programs that sup- 
port used oil collection and recycling” at the end 
of present (b)(1); and, in present (b)(2) substi- 
tuted “automotive fluid collection centers and 
used oil collection centers” for “used oil collec- 
tors”, and inserted the comma following “trans- 
porters”. 


Effective Dates. 
Acts 2016, ch. 771, § 14. July 1, 2016. 


68-211-1005. Toll-free telephone number of used oil and other automo- 


tive fluids — Use of moneys in fund — Personnel. 


The fund may be used as follows: 

(1) A toll-free telephone number shall be established by the department 
and maintained for the purpose of disseminating information concerning the 
locations and operating hours of automotive fluid collection centers within 
the state; information concerning the availability, dates and requirements 
for collection where available; information regarding alternate locations that 
accept commercial used oil and other automotive fluids; and other informa- 
tion regarding used oil and other automotive fluids. 

(2) The department may award grants, subsidies and/or loans to munici- 
palities, counties and counties having a metropolitan form of government to 
establish and operate automotive fluid collection centers at publicly owned 
facilities or other suitable public or private locations; and provide technical 
assistance to persons who organize such programs. 

(3) The department may award grants or subsidies to local governments 
to purchase equipment which burns used oil as fuel. In awarding such grants 
or subsidies, priority shall be given to local governments who establish used 
oil collection centers. 

(4) The department shall provide technical assistance to and reimburse 
public or private operators of used oil collection centers to dilute, decontami- 
nate or dispose of used oil which has been contaminated by any substance 
which would require such contaminated oil to be disposed of as a hazardous 
waste in accordance with chapter 212 of this title if such dilution, decon- 
tamination or disposal is approved by the department prior to such dilution, 
decontamination or disposal. However, such reimbursement shall only be 
awarded to operators who have complied with management standards and 
rules and regulations of the department and shall be limited to no more than 
eight thousand dollars ($8,000) per year per used oil collection center. No 
reimbursement shall be made to any operator who is disqualified pursuant 
to rules or regulations of the department. 

(5) The department may award grants to develop and implement educa- 
tional programs to encourage proper handling, disposal and recycling of used 
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oil and other automotive fluids. 

(6) The department may award grants to develop and implement pro- 
grams to provide direct incentives to DIYers to properly handle and dispose 
of used oil and other automotive fluids. 

(7) The department may award grants to develop and implement pro- 
grams to provide direct incentives to for-profit and not-for-profit entities to 
establish and operate automotive fluid collection centers. 

(8) The department shall provide signs in accordance with § 68-211-1017. 

(9) The department may hire personnel necessary to implement this part 
and expend moneys in the fund for other necessary administrative costs; 
provided, that only direct costs of administration and implementation of this 
part shall be expended from the fund and only that portion of salaries and 
benefits of personnel which are directly utilized to implement and adminis- 
ter this part shall be expended from the fund. 


History. tion centers” in (1), (2) and (7); and inserted 
Acts 19938, ch. 185, § 6; 2016, ch. 771, § 6. “and other automotive fluids” twice in (1) and at 
the end of (5) and (6). 
Amendments. 


The 2016 amendment substituted “automo- Effective Dates. 
tive fluid collection centers” for “used oil collec- Acts 2016, ch. 771, § 14. July 1, 2016. 


68-211-1007. Exemptions from fees on sales of automotive oil — Certi- 
fication. 


(a) The fee on the sale of automotive oil shall not be imposed on automotive 
oil: 

(1) Exported from this state by a distributor, or sold by a distributor to a 
wholesaler or retailer who certifies to the distributor, in accordance with 
subsection (b), that the automotive oil will be exported from this state by the 
wholesaler or retailer, or resold to a user who will export the automotive oil 
from this state; 

(2) Sold by a distributor to a wholesaler, retailer, or user who certifies to 
the distributor, in accordance with subsection (b), that the oil is oil for use 
with industrial machinery. 

(b) The certification required in this section shall be in writing, and shall 
include an acknowledgement on the part of the person giving certification that 
such person shall be liable to the department of revenue for the fee imposed 
under § 68-211-1006, if the automotive oil is not sold or used in an exempt 
manner. Where a wholesaler or retailer certifies that the automotive oil is 
exempt from the fee on the basis of a subsequent resale to a person who will 
export the automotive oil, or use the automotive oil for an exempt purpose, the 
wholesaler or retailer must also obtain a certification from the purchaser that 
the automotive oil will be exported or used for an exempt purpose. 

(c) Good faith acceptance of a certification by a distributor, wholesaler or 
retailer shall relieve the distributor, wholesaler or retailer from any liability to 
the department of revenue for the fee otherwise applicable under § 68-211- 
1006. If a person certifies that the automotive oil will be sold or used in an 
exempt manner, and the automotive oil is subsequently resold or used in a 
manner that does not qualify as exempt, the person making the resale or 


68-211-TO11 ENVIRONMENTAL PROTECTION 200 


putting the automotive oil to use shall be liable to the department of revenue 
for the fee. 


History. correct the references in (b) and (c) from “68- 
Acts 19938, ch. 185, § 8. 211-1008” to “68-211-1006”. 


Compiler’s Notes. 
This section is set out in the supplement to 


68-211-1011. Used oil collection centers. 


(a)(1) All used oil collection centers must meet management standards 
established by the department and must be attended during hours of 
operation of such centers. Used oil collection centers shall establish a 
maximum amount of used oil that such centers will accept from any person 
in any one (1) day. Such maximum shall be at least five gallons (5 gal.) but 
no more than ten gallons (10 gal.). 

(2) Used oil collection centers shall transfer used oil only to certified 
transporters and shall maintain records of all volumes of material collected 
on an annual basis, including the identity of the hauler and the name and 
location of the recycling facility to which such oil is transported. 

(b) Used oil shall not be listed as a hazardous waste or hazardous substance 
by this state or any subdivision of this state. 

(c) An automotive fluid collection center that accepts any other automotive 
fluid shall meet any management standards established by the department for 
other automotive fluids pursuant to § 68-211-1013(b). 


History. Effective Dates. 
Acts 19938, ch..185.9 272016, ch sa 1, oni: Acts 2016, ch. 771, § 14. July 1, 2016. 
Amendments. 


The 2016 amendment added (c). 


68-211-1013. Development of management standard. 


(a) The department shall develop management standards for used oil 
collection centers that require, as a minimum, that such centers: 

(1) Accept uncontaminated used oil from the general public in quantities 
up to five gallons (5 gal.), per person, per day; 

(2) Participate in the state toll-free telephone information system estab- 
lished by the department pursuant to § 68-211-1005; and 

(3) Demonstrate that it complies with all state and federal regulations 
concerning tank structure and integrity, maintenance, supervision, em- 
ployee training and housekeeping. 

(b) The department may develop management standards for the collection 
of other automotive fluids by automotive fluid collection centers if the depart- 
ment determines that the standards will promote the health and welfare of the 
public. 


History. Amendments. 
Acts 19938, ch. 185, § 14; 2016, ch. 771, §§ 8, The 2016 amendment substituted “informa- 
9; tion system established by the department pur- 
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suant to § 68-211-1005” for “used oil informa- 
tion network system” in present (a)(2); and 
added (b). 


Effective Dates. 
Acts 2016, ch. 771, § 14. July 1, 2016. 


68-211-1017. Notice to public concerning proper oil collection and 
recycling — Signs. 


(a)(1) A retailer of automotive oil that is not a used oil collection center shall 
post and maintain on the retailer’s premises, at or near the point of the 
automotive oil display or sale, a durable and legible sign (minimum size of 
eight and one-half by eleven inches (81%" x 11”)) that informs the public of the 
importance of the proper collection and disposal of used oil from DIYers and 
that contains the toll-free number established by the department pursuant 
to § 68-211-1005. The department shall design and provide the signs upon 
request. 

(2) A retailer of any other automotive fluid may request from the depart- 
ment a sign to post on the retailer’s premises that informs the public of the 
importance of the proper collection and disposal of other automotive fluids 
from DIYers and that contains the toll-free number established by the 
department pursuant to § 68-211-1005. The department shall design and 
provide the signs upon request. 

(b) The department shall, upon the request of: 

(1) A used oil collection center, design and provide a sign that identifies 
used oil collection centers; and 

(2) An automotive fluid collection center that accepts other automotive 
fluids, design and provide a sign that identifies automotive fluid collection 
centers. | 
(c) The department may approve signs for display by retailers or collection 

centers that are submitted for such approval and, if approved, such signs may 
be displayed in lieu of signs designed by the department. 

(d) Any sign provided or approved by the department pursuant to subsec- 
tion (a), (b), or (c) shall be exempt from any sign regulation by local 
government. Such signs shall not be included as part of any maximum sign 
allowance pursuant to any local government regulation. 


History. inches (8 1/2”x 11”)) informing the public of the 
Acts 1993, ch. 185, § 18; 2016, ch. 771, importance of proper collection and disposal of 
§§ 10-12. used DIYer oil and the toll-free number for used 
oil information. The department shall design 

Amendments. 


The 2016 amendment rewrote (a) and (b) 
which read: “(a) Any retailer of automotive oil 
that is not a collection center shall post and 
maintain, at or near the point of automotive oil 
display or sale, a durable and legible sign 
(minimum size of eight and one-half by eleven 


68-211-1018. Release — Cleanup. 


and provide such signs on request. 

“(b) The department shall design and provide 
on request a sign for used oil collection centers 
which identifies such centers.” 


Effective Dates. 
Acts 2016, ch. 771, § 14. July 1, 2016. 


Upon detection of a release of used oil or any other automotive fluid to the 
environment at an automotive fluid collection center and notification to the 
department, the following cleanup steps must be performed: 


(1) Stop the release; 
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(2) Contain the released used oil or other automotive fluid; 

(3) Clean up and manage properly the released used oil or other automo- 
tive fluid and other materials; and 

(4) If necessary to prevent future releases, repair or replace any leaking 
used oil or other automotive fluid storage containers or tanks prior to 
returning them to service. 


History. center” for “release of used oil to the environ- 
Acts 1993, ch. 185, § 19; 2016, ch. 771,§ 13. ment at a used oil collection center” in the 
introductory paragraph; and inserted “or other 


Amendments. ’ automotive fluid” in (2)-(4). 
The 2016 amendment substituted “release of 


used oil or any other automotive fluid to the Effective Dates. 
environment at an automotive fluid collection Acts 2016, ch. 771, § 14. July 1, 2016. 


CHAPTER 212 
HAZARDOUS WASTE MANAGEMENT 


Part 1. Tennessee Hazardous Waste Management Act of 1977 


Section 
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68-212-105. Unlawful acts. 

68-212-107. Powers and duties of commissioner, department, and board. 
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Part 5. Property Where Methamphetamine Manufactured 
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PART 1 


TENNESSEE HAZARDOUS WASTE MANAGEMENT ACT 
OF 1977 


68-212-104. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Board” means the underground storage tanks and solid waste dis- 
posal control board as established by § 68-211-111, unless otherwise 
indicated; 

(2) “Commercial facility” means any hazardous waste management facil- 
ity that stores, treats or disposes of hazardous waste generated off-site. 
However, a facility shall not be deemed to be a commercial facility if the only 
hazardous waste that it receives from off-site is either: 

(A) Hazardous waste generated from material manufactured by a 
corporation, generated only at a site or sites owned or operated by the 
same manufacturing corporation, or subsidiaries of such corporation, or 
product distribution sites under contract to such corporation; provided, 
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that the volume of hazardous waste received from such sites and placed in 

storage for more than thirty (30) days does not exceed ten percent (10%) of 

the permitted or interim status storage capacity at the facility; and 
provided further, that during no annual period may more than ten percent 

(10%) of the total hazardous waste treated or disposed at the facility be 

from such sites; 

(B) Mixed hazardous waste (hazardous waste that is also regulated as 
a radioactive material) that is received for storage and treatment (but not 
disposal or incineration) pursuant to an order, compliance plan or similar 
plan or agreement in which such receipt for storage and treatment is 
specifically approved by the commissioner or board; provided, that any 
such order, compliance plan or similar plan or agreement also requires 
that the ultimate land disposal of such mixed hazardous waste or waste 
from its treatment be at a commercial facility permitted under this part or 
a properly authorized facility in another jurisdiction; or 

(C) Hazardous wastes in the same waste codes and generated from the 
same industrial operations that a combustion facility was permitted to 
receive on July 1, 2001, notwithstanding any change of ownership of such 
operations since such date. The volume of such waste treated annually 
shall not exceed ten percent (10%) of the combustion facility’s July 1, 2001, 
permitted treatment capacity; 

(3) “Commissioner” means the commissioner of environment and conser- 
vation, the commissioner’s authorized representatives, or, in the event of the 
commissioner’s absence or a vacancy in the office of commissioner, the 
deputy commissioner; 

(4) “Department” means the department of environment and 
conservation; 

(5) “Disposal” means the discharge, deposit, injection, dumping, spilling, 
leaking, or placing of any hazardous waste into or on any land, water or air 
so that such hazardous waste or any constituent thereof may enter the 
environment or be emitted into the air or discharged into any waters, 
including ground waters; 

(6) “Facility” means all contiguous land, and structures, other appurte- 
nances and improvements on the land, used for treating, storing, or 
disposing of hazardous waste. A facility may consist of several treatment, 
storage, or disposal operational units; 

(7) “Generation” means the act or process of producing hazardous wastes; 

(8) “Hazardous secondary material” means a secondary material, such as 
spent material, by-product or sludge, that when discarded would be identi- 
fied as hazardous waste under the rules promulgated pursuant to this part; 

(9) “Hazardous waste” means waste, or combination of wastes, which 
because of its quantity, concentration, or physical, chemical, or infectious 
characteristics may: 

(A) Cause, or significantly contribute to an increase in mortality or an 
increase in serious irreversible illness or incapacitating reversible illness; 
or 

(B) Pose a substantial present or potential hazard to human health or 
the environment when improperly treated, stored, transported, disposed 
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of, or otherwise managed; 

(10) “Manifest” means the form used for identifying the quantity, compo- 
sition, and the origin, routing, and destination of hazardous waste during its 
transportation from the point of generation to the point of disposal, treat- 
ment or storage; 

(11) “Off-site” means any property that is not classified as on-site by 
subdivision (12); 

(12) “On-site” means on the site of generation. “On-site” further means 
the same or geographically contiguous property which may be divided by 
public or private right(s)-of-way. Noncontiguous property owned by the 
hazardous waste generator that is connected by a right-of-way which such 
hazardous waste generator controls and to which the public does not have 
access is also considered on-site property; 

(18) “Permit” means the whole or part of any written authorization of the 
commissioner pursuant to regulations to own or operate a facility for the 
treatment, storage, or disposal of or transportation of hazardous waste; 

(14) “Person” means an individual, trust, firm, joint stock company, 
corporation (including a government corporation), partnership, association, 
state, municipality, commission, political subdivision of a state, any inter- 
state body, and governmental agency of this state and any department, 
agency, or instrumentality of the executive, legislative and judicial branches 
of the federal government; 

(15) “Portable commercial unit” means any commercial facility, as defined 
by subdivision (2), which is transportable from site to site for the purpose of 
storage, treatment or disposal of hazardous waste; 

(16) “State” means the state of Tennessee; 

(17) “Storage” means the containment of hazardous waste in such a 
manner as not to constitute disposal of such hazardous waste; 

(18) “Transporter” means any person engaged in the transportation of 
hazardous waste; 

(19) “Treatment” means any method, technique, or process, including 
neutralization, designed to change the physical, chemical or biological 
character or composition of any hazardous waste so as to neutralize such 
waste or so as to render such waste nonhazardous, safer for transport, 
amenable for recovery, amenable for storage, or reduced in volume. “Treat- 
ment” includes any activity or processing designed to change the physical 
form or chemical composition of hazardous waste so as to render it 
nonhazardous; 

(20) “Waste” means any garbage, refuse, sludge from a waste treatment 
plant, water supply treatment plant, or air pollution control facility and 
other discarded material, including solid, liquid, semisolid, or contained 
gaseous material resulting from industrial, commercial, mining and agricul- 
tural operations, and from community activities, but does not include solid 
or dissolved material in domestic sewage, or solid or dissolved materials in 
irrigation return flows or industrial discharges which are point sources 
subject to permits under § 402 of the Federal Water Pollution Control Act, 
codified in 33 U.S.C. § 1342, as amended, 92 P.L. 500, or source, special 
nuclear, or byproduct material as defined in the Atomic Energy Act of 1954, 


205 HAZARDOUS WASTE MANAGEMENT 68-212-107 


as amended, 83 P.L. 703, compiled in 42 U.S.C. § 2011 et seq. In addition, 
except to the extent inconsistent with applicable federal law, soil is not 
discarded material constituting waste as long as the soil is intended for use 
or reuse as soil; and 

(21) “Waste management” means the orderly control of storage, transpor- 
tation, treatment, and disposal of hazardous waste. 


History. Amendments. 
Acts 1977, ch. 175, § 3; 1979, ch: 410, $ 2; The 2020 amendment added the last sen- 
1980, ch. 899, § 8; 1981, ch. 174, 8§ 8, 9; tence in the definition of “Waste”. 
T.C.A.,. § 53-6304; Acts 1984, ch. 577, § 2; 
1985, ch. 337, § 5; T.C.A., § 68-46-104; Acts Effective Dates. 
1994, ch. 890, § 1; 1995, ch. 95, § 1; 1995, ch. Acts 2020, ch. 712, § 3. October 1, 2020. 
547, § 1; 2001, ch. 102, § 1; 2009, ch. 531, § 7; 
20270 neh 712282, 


68-212-105. Unlawful acts. 


It is unlawful to: 

(1) Place or deposit any hazardous waste into the waters of the state 
except in a manner approved by the department or the Tennessee board of 
water quality, oil and gas; 

(2) Burn hazardous waste except in a manner and under the conditions 
prescribed by the department or the air pollution control board; 

(3) Construct, alter, operate, own, close, or maintain after closure a 
hazardous waste treatment, storage, or disposal facility in violation of the 
rules and regulations established under this part or in violation of orders of 
the commissioner or board, or in such a manner as to create a public 
nuisance or a hazard to public health; 

(4) Store, containerize, label, transport, treat or dispose of hazardous 
waste or fail to provide information in violation of the rules, regulations, or 
orders of the commissioner or board, or in such a manner as to create a 
public nuisance or a hazard to the public health; 

(5) Refuse or fail to pay to the department fees assessed pursuant to this 
part and in violation of the rules, regulations, or orders of the commissioner 
or board; or 

(6) Site a new commercial hazardous waste facility less than one thou- 
sand five hundred feet (1,500’) from residential, child care, church, park or 
school property. 


History. Compiler’s Notes. 

Acts 1977, ch. 175, § 4; 1979, ch. 410, § 3; Acts 2021, ch. 548, § 1 repealed act sections 
T.C.A., § 53-6305; Acts 1983, ch. 317, § 1; 1-43 of chapter 839 of the Public Acts of 2018. 
1984, ch. 577, § 3; T.C.A., § 68-46-105; Acts That act had provided for the contingent 
1998, ch. 1089, § 1; 2000, ch. 981, § 67; 2018, amendment of this section; however, that 
ch. 839, § 21. amendment did not take effect. 


68-212-107. Powers and duties of commissioner, department, and 
board. 


(a) The commissioner shall exercise general supervision over the construc- 
tion, operation, maintenance, closure, and where applicable, post-closure care 
of hazardous waste storage facilities, treatment facilities, and disposal facili- 
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ties throughout the state. Such general supervision shall apply to all features 
of construction, operation, maintenance, closure, and, where applicable, post- 
closure care of such facilities which do or may affect the public health and 
safety or the quality of the environment, and which do or may affect the proper 
storage, treatment, or disposal of hazardous wastes. 

(b) For the purpose of developing or enforcing any rule or regulation 
authorized by this part, or enforcing any requirement of this part or order 
issued by the commissioner or board pursuant to this part, the commissioner 
is authorized to at any reasonable time: 

(1) Enter any place where wastes (which the commissioner has reason to 
believe may be hazardous) are, may be, or may have been generated, stored, 
transported, treated, disposed of, or otherwise handled; 

(2) Inspect and obtain samples of any waste (which the commissioner has 
reason to believe may be hazardous), samples of any containers or labeling 
for such wastes, and samples of ambient air, surface waters, and ground 
waters at the facility or site; and 

(3) Inspect and copy any records, reports, test results, or other informa- 
tion relating to the purposes of this part. 

(c) The board is authorized to request the commissioner or the commission- 
er’s representatives to investigate, inspect and obtain samples from hazardous 
waste storage, treatment, or disposal facilities throughout the state. 

(d) The board is empowered to promulgate and adopt, in accordance with 
the rulemaking requirements of the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5, such rules and regulations as are required 
elsewhere in this part or are otherwise necessary or desirable to implement 
this part. Such rules and regulations shall include, but shall not necessarily be 
limited to: 

(1) Regulations setting out the criteria, lists, and any other necessary 
mechanisms for the determination of whether any substance is a hazardous 
waste for the purposes of this part; 

(2) Regulations providing procedures and requirements for the use of a 
manifest during the transportation of hazardous waste; 

(3) Regulations providing requirements for the location, design, construc- 
tion, operation, maintenance, closure, and, where appropriate, post-closure 
care of hazardous waste treatment, storage, and disposal facilities as may be 
necessary or desirable for the safe storage, treatment, and disposal of 
hazardous wastes in the state; 

(4) Regulations providing appropriate requirements (including joint and 
several liability for owners and operators and submission of plans and 
specifications) and procedures governing application for issuance, renewal, 
modification, suspension, revocation, or denial of permits for hazardous 
waste treatment, storage, and disposal facilities; which requirements and 
procedures shall be consistent with the Uniform Administrative Procedures 
Act, and shall include provisions for public notice and comment and an 
opportunity for a public hearing prior to permit determinations; 

(5) Regulations providing requirements for the transportation, container- 
ization, and labeling of hazardous waste which shall be consistent with those 
issued by the United States department of transportation and the Tennessee 
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department of safety, to include requirements and procedures governing 
application for and issuance, renewal, modification, suspension, renovation 
or denial of permits for hazardous waste transporters; 

(6) Regulations providing requirements and procedures for notification by 
generators of hazardous waste and for the establishment, maintenance, and 
reporting of other. information as necessary or desirable to achieve the 
purposes of this part; 

(7) Regulations providing for the assessment and collection of fees as 
provided in § 68-212-110; 

(8) Regulations establishing a schedule of administrative penalty 
amounts as provided in § 68-212-114(c); 

(9) Regulations which prohibit the land disposal of certain hazardous 
wastes if the board determines that such a prohibition is required in order to 
protect human health and the environment for as long as the waste remains 
hazardous, taking into account: 

(A) The long-term uncertainties associated with land disposal; 

(B) The goal of managing hazardous waste in an appropriate manner in 
the first instance; and 

(C) The persistence, toxicity, mobility, and propensity to bioaccumulate 

of such hazardous wastes and their hazardous constituents; 
(10)(A) Regulations which shall establish conditions or criteria for the 
siting of commercial hazardous waste storage, treatment, and disposal 
facilities in this state. No permit may be issued for a proposed facility that 
does not conform to the conditions and criteria of those regulations. These 
conditions or criteria shall consider the differences between storage, 
treatment, and disposal facilities, and shall address, but not be limited to, 
the following: 

(i) Siting in floodplains, wetlands, seismic risk zones, and in areas 
underlaid by mature karst formations; 

Gi) Depth to groundwater and seasonal high water tables; 

(iii) Distances from public and private drinking water supplies; 

(iv) Distances from occupied dwellings including, but not limited to, 
private residences, public schools and other buildings, and commercial 
buildings, and buildings not associated with the facility; 

(v) Distances from scenic, cultural and recreational areas; 

(vi) The adequacy of the transportation routes to accommodate any 
increased traffic; 

(vii) The adequacy of the emergency response capabilities; and 

(viii) The economic impacts on the local community and the sur- 
rounding communities. 

(B) Regulations adopted pursuant to this subsection (d) shall not apply 
to any facility or site currently operating under authorization of the 
commissioner or to any facility permitted by the commissioner prior to 
adoption of such regulations; and 
(11) Regulations implementing the distance restrictions established by 

§ 68-212-105(6). 
(e) The board is empowered and authorized to act as the board of appeals to 
review actions of the commissioner arising from the implementation of this 
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part in accordance with § 68-212-113. For the purposes of this part, eight (8) 
members constitute a quorum, and a quorum may act for the board in all 
matters. 


(f) The provisions of title 13, chapter 18, regarding major energy projects, as 


defined in § 13-18-102 do not apply to this part. 


History. > 

Acts 1977, ch. 175, § 6; 1979, ch. 410, § 5; 
1980, ch. 899, § 10; 1981, ch. 131, § 34; 1981, 
ch. 174, §§ 10-14; T.C.A., § 53-6307; Acts 1984, 
ch. 577, § 5; 1986, ch. 644, § 5; 1989, ch. 552, 
§ 5; T.C.A., § 68-46-107; Acts 1995, ch. 305, 
§ 132; 1996, ch. 1033, §§ 1, 2; 1998, ch. 1089, 


“§ 68-212-113” for “the Uniform Administra- 
tive Procedures Act” at the end of the first 
sentence and substituted “eight (8) members” 
for “five (5) members” in the second sentence. 


Effective Dates. 
Acts 2015, ch. 292, § 16. July 1, 2015. 


§ 2; 2015, ch. 292, §, 10. 


Amendments. 
The 2015 amendment, in (e), substituted 


68-212-113. Review of orders — Judicial review. 


(a)(1) Any person against whom an order is issued may secure a review of the 
necessity for or reasonableness of such order by filing with the commissioner 
a written petition, setting forth the grounds and reasons for such person’s 
objections and asking for a hearing in the matter involved before the board. 
Any such order shall become final and not subject to review unless the 
person or persons named therein shall file such petition for a hearing before 
the board no later than thirty (30) days after the date such order is served. 
(2)(A) Any person whose permit application for a hazardous waste trans- 
portation, storage, treatment or disposal facility is denied by the commis- 
sioner may secure a review of the commissioner’s denial by filing with the 
commissioner a written petition setting forth the grounds and reasons for 
such person’s objections to the commissioner’s denial and requesting a 
hearing before the board. Any denial of a permit application shall become 
final and not subject to review unless such petition for a hearing before the 
board is filed no later than thirty (30) days after notice of denial is served. 
(B) A petition for permit appeal may be filed, pursuant to this subdivi- 
sion (a)(2)(B), by an aggrieved person who participated in the public 
comment period or gave testimony at a formal public hearing. The appeal 
shall be based upon one (1) or more of the issues that were provided to the 
commissioner in writing during the public comment period or in testimony 
at a formal public hearing on the permit application. Additionally, for 
those permits for which the department gives public notice of a draft 
permit, any permit applicant or aggrieved person may base a permit 
appeal on any material change to conditions in the final permit from those 
in the draft, unless the material change has been subject to additional 
opportunity for public comment. Any petition for permit appeal under this 
subdivision (a)(2)(B) shall be filed with the commissioner within thirty 
(30) days after public notice of the commissioner’s decision to issue or deny 
the final permit. Notwithstanding § 4-5-223 or any other law to the 
contrary, this subdivision (a)(2)(B) shall be the exclusive means for 
obtaining administrative review of the commissioner’s issuance or denial 
of a permit by such an aggrieved person, and its process shall be exhausted 
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before judicial review may be sought. 

(3) In the event the commissioner fails to take any action on a permit 
application or proposed amendment to a permit for a hazardous waste 
transportation, storage, treatment, or disposal facility within forty-five (45) 
days of submission to the proper authority, the person having submitted 
such application may appeal to the board as though the application was 
denied. The petition shall recite the failure of the commissioner to act on the 
application. No permit shall be issued by the commissioner except in a 
manner pursuant to this part or regulations promulgated pursuant to this 
part. 

(b) The hearing before the board on any petition filed under subsection (a) 
shall be conducted as a contested case and shall be heard before an adminis- 
trative judge sitting alone pursuant to §§ 4-5-301(a)(2) and 4-5-314(b), unless 
settled by the parties; provided that in a petition filed under subdivision 
(a)(2)(B) the judge shall hold the hearing in the county where the facility or site 
is proposed to be located. The administrative judge to whom the case has been 
assigned shall convene the parties for a scheduling conference within thirty 
(30) days of the date the petition is filed. The scheduling order for the contested 
case, issued by the administrative judge, shall establish a schedule that results 
in a hearing being completed within one hundred eighty (180) days of the 
scheduling conference, unless the parties agree to a longer time or the 
administrative judge allows otherwise for good cause shown, and an initial 
order being issued within sixty (60) days of completion of the record of the 
hearing. The administrative judge’s initial order, together with any earlier 
orders issued by the administrative judge, shall become final unless appealed 
to the board by the commissioner or other party within thirty (30) days of entry 
of the initial order or, unless the board passes a motion to review the initial 
order pursuant to § 4-5-315, within the longer of thirty (30) days or seven (7) 
days after the first board meeting to occur after entry of the initial order. Upon 
appeal to the board by a party, or upon passage of a motion of the board to 
review the administrative judge’s initial order, the board shall afford each 
party an opportunity to present briefs, shall review the record and allow each 
party an opportunity to present oral argument. If appealed to the board, the 
review of the administrative judge’s initial order shall be limited to the record, 
but shall be de novo with no presumption of correctness. In such appeals, the 
board shall thereafter render a final order, in accordance with § 4-5-314, 
affirming, modifying, remanding, or vacating the administrative judge’s order. 
A final order rendered pursuant to this section is effective upon its entry, 
except as provided in § 4-5-320(b) unless a later effective date is stated 
therein. A petition to stay the effective date of a final order may be filed under 
§ 4-5-316. A petition for reconsideration of a final order may be filed under 
§ 4-5-317. Judicial review of a final order may be sought by filing a petition for 
review in accordance with § 4-5-322. An order of an administrative judge that 
becomes final in the absence of an appeal or review by the board shall be 
deemed to be a decision of the board in that case for purposes of the standard 
of review by a court; however, in other matters before the board, it may be 
considered but shall not be binding on the board. 

(c) An appeal may be taken from any final order or other final determination 
of the board by any party, including the department, who is or may be 
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adversely affected thereby to the chancery court of Davidson County. The 
chancery court of Davidson County shall have exclusive original jurisdiction of 
all review proceedings instituted under the authority and provisions of this 
part; provided, that the judicial review of any final decision of the board shall 


be made pursuant to the procedures established and set forth in the Uniform 


Administrative Procedures Act. 


History. 

Acts’ 1977, ch. 175,'$ 12:091979) ch, 410. §. 7; 
1980, ch. 899, § 15; T.C.A., § 53-6313; Acts 
1984, ch. 577, § 10; 1985, ch. 337, § 4; 1988, ch. 
559, § 3; 1989, ch. 321, § 11; 1989, ch. 552, § 7; 
T.C.A., § 68-46-113; Acts 2013, ch. 181, § 8; 
2014, ch. 507, § 4. 


Compiler’s Notes. 

-Acts 2014 ch. 507, § 5 provided that the act, 
which amended subdivision (a)(2)(B), shall ap- 
ply to all cases filed on or after July 1, 2014. 


Amendments. 

The 2014 amendment rewrote (a)(2)(B) 
which read: “Notwithstanding subdivision 
(a)(2)(A) to the contrary, any person aggrieved 
by a final decision of the commissioner concern- 
ing the permitting of any commercial hazard- 
ous waste transportation, storage or disposal 
facility may petition the board for review. Re- 
view proceedings may be instituted by filing 
with the commissioner a written petition 
within thirty (30) days after publication of the 
commissioner’s final decision. Upon receipt of 
any such petition, the commissioner shall 
transmit to the board a copy of the record of the 
commissioner’s decision. This record shall con- 
sist of the permit application, copies of notices 
required by this chapter, geological and other 


technical reports, comments received from the 
permit applicant and the public, and the de- 
partment’s evaluation of all of the preceding. 
The hearing before the board shall be a de novo 
hearing. Notwithstanding any law to the con- 
trary, the board shall schedule and conduct 
such hearing in the county where the facility or 
site is proposed to be located. The board may 
affirm, reverse or modify the commissioner’s 
decision. As used in this subdivision (a)(2)(B), 
“person aggrieved” is limited to persons apply- 
ing for permits, persons who own property or 
live within a three (3) mile radius of the facility 
or site that is proposed for permitting, cities 
and counties which have authority to submit 
reports pursuant to § 68-212-108(f), and any 
resident of any such city or county. Judicial 
review of the board’s determination shall be in 
the manner prescribed in § 4-5-322; provided, 
that the court in its discretion shall have the 
authority to review additional material evi- 
dence necessary to the judicial review of the 
board’s determination. Notwithstanding any 
law to the contrary, the court conducting the 
judicial review shall be the chancery court for 
the county in which the facility or site is pro- 
posed to be located.” 


Effective Dates. 
Acts 2014, ch. 507, § 5. July 1, 2014. 


68-212-118. Reports evaluating regulatory program. 


Annually, no later than December 1, the board and the commissioner shall 
submit a written report to the speakers of both houses of the general assembly 
evaluating all aspects of the performance of the hazardous waste regulatory 
program during the prior calendar year. The annual report must include, but 
not necessarily be limited to, the following data: 

(1) The number and type of hazardous waste handlers permitted and/or 
registered by the commissioner; 

(2) A list of hazardous waste generators, transporters, and disposal 
facilities in Tennessee; 

(3) Fees due, paid, and past due; 

(4) The amount of hazardous wastewater and other hazardous waste 
generated or handled in Tennessee, including the amount shipped into 
Tennessee from other states and the amounts shipped from Tennessee to 
other states; 

(5) The number of permit applications received, granted, requested, and 
pending, by type; 

(6) The number and type of enforcement actions in process and initiated 
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during the reporting period; and 
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(7) Any recommendations for legislative action to improve the hazardous 


waste regulatory program. 


History. 
Acts 1984, ch. 908, §§ 5, 7; 1985, ch. 337, § 6; 
T.C.A., § 68-46-118; Acts 2020, ch. 593, § 3. 


Amendments. 

The 2020 amendment rewrote the section 
which read: “Annually, prior to January 7, the 
board and the commissioner shall submit a 
written report to the speaker of the senate and 
to the speaker of the house of representatives 
which shall evaluate all aspects of the perfor- 
mance of the hazardous waste regulatory pro- 
gram during the preceding year. The annual 
report shall include, but shall not necessarily 
be limited to, the following data: (1) The num- 
ber and type of hazardous waste handlers per- 
mitted and/or registered by the commissioner; 
(2) A list of hazardous waste generators, trans- 
porters, and disposal facilities in Tennessee; (3) 
Fees due, paid, and past due by number and 
type of hazardous waste handlers; (4) The 


amount of hazardous waste, by type, generated, 
transported, treated, stored, and disposed of in 
Tennessee, including the amount shipped into 
Tennessee from other states and the amounts 
shipped from Tennessee to other states; (5) The 
number of permit applications received, 
granted, requested, and pending, by type; (6) 
The number and type of enforcement actions in 
process and initiated during the reporting pe- 
riod, and the results of such enforcement ac- 
tions; (7) The board’s plan for identifying un- 
permitted hazardous waste handlers in the 
state and the extent of accomplishment of goals 
and objectives; and (8) Recommendations of the 
board and the commissioner for legislative ac- 
tion to improve the hazardous waste regulatory 
program.” 


Effective Dates. 
Acts 2020, ch. 593, § 6. March 20, 2020. 


PART 2 
HAZARDOUS WASTE MANAGEMENT ACT OF 1983 


68-212-202. Part definitions. 


(a) As used in this part, unless the context otherwise requires: 
(1) “Brownfield project” means the screening, investigation, monitoring, 


control and/or remediation of any abandoned, idled, under-utilized, or other 
property whose re-use, growth, enhancement or redevelopment is compli- 
cated by real or perceived adverse environmental conditions. Brownfield 
projects may address sites contaminated by hazardous substances, solid 
waste, or any other pollutant; 

(2) “Hazardous substance” is as defined in § 101 of Public Law 96-510, 
codified in 42 U.S.C. § 9601; 

(3) “Hazardous substance site” means any site or area where hazardous 
substance disposal has occurred; and 

(4) “Liable party” means: 

(A) The owner or operator of an inactive hazardous substance site; 

(B) Any person who at the time of disposal was the owner or operator of 
an inactive hazardous substance site; 

(C) Any generator of hazardous substance who at the time of disposal 
caused such substance to be disposed of at an inactive hazardous sub- 
stance site; or 

(D) Any transporter of hazardous substance which is disposed of at an 
inactive hazardous substance site who, at the time of disposal, selected the 
site of disposal of such substance; 

(F)G) “Liable party” does not include a unit of state or local government 

which becomes an owner or operator of an inactive hazardous substance 
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site by acquiring ownership or control involuntarily through bank- 
ruptcy, tax delinquency, abandonment, or other circumstances in which 
the government involuntarily acquires title by virtue of its function as 
sovereign, unless such governmental entity has caused or contributed to 
the release or threatened release of a hazardous substance from the 
facility; 

(ii) “Liable party,” as provided for in part 4 of this chapter, does not 
include a person who, without participating in the management of the 
hazardous substance site, holds indicia of ownership primarily to 
protect a security interest in the site; 

(iii) “Liable party” does not include a person who is excluded from 
liability under the Superfund Recycling Equity Act, codified at 42 U.S.C. 
§ 9627; 

(iv) This subdivision (a)(4)(E) shall apply to any site currently listed 
or listed at any time in the future as a superfund site through rules 
promulgated by the board, unless liability has otherwise been estab- 
lished through administrative or judicial action; and 
(F)i) As used in this subdivision (a)(4), “owner or operator” does not 
include a person who establishes, by a preponderance of the evidence, 
that: 

(a) Such person acquired the title to the hazardous substance site 
after the disposal or placement of the hazardous substance on, in, or 
at the site; 

(b) At the time the person acquired title to the hazardous substance 
site, such person did not know and had no reason to know that any 
hazardous substance which is the subject of the release or threatened 
release was disposed of on, in or at the site; and 

(c) The person exercised due care with respect to the hazardous 
substance concerned, taking into consideration the characteristics of 
such hazardous substance, in light of all relevant facts and 
circumstances; 

(ii) To establish that such person had no reason to know, as provided 
in subdivision (a)(4)(F)(i), the person must have undertaken, at the time 
of acquisition, all appropriate inquiry into the previous ownership and 
uses of the property consistent with good commercial or customary 
practice in an effort to minimize liability. For the purpose of the 
preceding sentence, the court, presiding authority, or the department of 
environment and conservation shall take into account any specialized 
knowledge or experience on the part of such person, the relationship of 
the purchase price to the value of the property if uncontaminated, 
commonly known or reasonably ascertainable information about the 
property, the obviousness of the presence or a likely presence of 
contamination at the property, and the ability to detect such contami- 
nation by appropriate inspection. The good faith performance of a 
Transaction Screen Process in material compliance with the version of 
the ASTM Practice E 1528 in effect at the time of the acquisition, or any 
successive replacement standard, or a Phase I Environmental Site 
Assessment in substantial and material compliance with the version of 
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the ASTM E-1527 Guideline for Environmental Site Assessments in 
effect at the time of acquisition, or any successive replacement standard 
(collectively the “Assessment Standard”), that appropriately concludes 
that no further investigation is required, shall create a presumption 
that the person ordering or authorized to use the Transaction Screen 
Process or the Phase I Environmental Site Assessment has conducted 
“all appropriate inquiry” under this subdivision (a)(4). 

(b) All other terms used in this part are defined as such terms are defined 


in § 68-212-104. 


History. 

Acts 1983, ch. 423, § 2; 1991, ch. 169, §§ 1, 2; 
T.C.A., § 68-46-202; Acts 1994, ch. 890, § 3; 
1995, ch. 375, §§ 1, 2; 2001, ch. 449, § 1; 2016, 
ch. 985, § 1. 


Amendments. 


The 2016 amendment, in the definition of 


“liable party”, added (E)(iii) and redesignated 
former (E)(iii) as present (E)(iv). 


Effective Dates. 
Acts 2016, ch. 985, § 2. April 27, 2016. 


68-212-206. Powers and duties of commissioner. 


NOTES TO DECISIONS 


ANALYSIS 


1. Review. 
Z: Consent Order. 


1. Review. 

In a case where a landfill was discharging 
contaminants into a creek, the Tennessee Court 
of Appeals did not properly apply the narrow 
standard of review required for review of a 
cleanup agreement; a decision of the Tennessee 
solid waste disposal control board was not ar- 
bitrary or capricious because it was based on 
reasoning and the exercise of judgment and 
gave fair consideration to a diversion option. 
The Court of Appeals misapplied the arbitrary 
and capricious standard and instead substi- 
tuted its judgment for that of the board; the 
search for a solution to the problem was not 
within the province of the Court of Appeals. 
Starlink Logistics, Inc. v. ACC, LLC, 494 
S.W.3d 659, 2016 Tenn. LEXIS 317 (Tenn. May 
9, 2016). 


2. Consent Order. 

Approval by the Tennessee solid waste dis- 
posal control board of an amended consent 
order detailing necessary actions to be taken by 
a landfill permit holder to address the pollution 
issues of a creek and a lake was appropriate 
because the board had the authority to approve 
the plan in the order to reduce the contamina- 
tion stemming from a permit holder’s landfill 
by diverting storm water away from the site 
and subsequently removing the waste from the 
landfill without the requirement of a National 
Pollutant Discharge Elimination System per- 
mit. Starlink Logistics, Inc. v. ACC, LCC, — 
S.W.3d —, 2018 Tenn. App. LEXIS 57 (Tenn. Ct. 
App. Jan. 31, 2018), appeal denied, Starlink 
Logistics Inc. v. ACC, LLC, — S.W.3d —, 2018 
Tenn. LEXIS 311 (Tenn. June 7, 2018), cert. 
denied, StarLink Logistics, Inc. v. ACC, LLC, 
206 L. Ed. 2d 917, 140 S. Ct. 2738, — U.S. —, 
2020 U.S. LEXIS 2593 (U.S. May 4, 2020). 


68-212-212. Annual reports — Public hearings — Toll-free number — 
Notice to register of deeds regarding sites, containment 


and cleanup. 


(a) No later than January 1 of every year, the commissioner shall submit to 
the speakers of both houses of the general assembly and to the state library 
and archives a report documenting the expenditure of all funds expended from 
the hazardous waste remedial action fund during the previous fiscal year. 
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(b) The department shall conduct a public hearing in each grand division of 
the state annually to receive comments from the public regarding expenditures 
from the hazardous waste remedial action fund. 

(c) The department shall maintain a toll-free number which may be utilized 
by citizens living anywhere in the state to report to the commissioner any 
problems caused by hazardous substances. 

(d) The-commissioner shall notify the register of deeds in each county in 
which property has been placed on the list of inactive hazardous substance 
sites. The register shall record a notice that the property has been so listed. If 
the commissioner later determines that no further investigation, containment 
or cleanup is indicated at a listed site, the commissioner shall file a statement 
of this determination in the office of the register of deeds of the county in which 
the property lies. Upon receipt of any such statement, the register shall record 
the same. If containment or cleanup of hazardous substances occurs on a listed 
site, the commissioner shall notify the register of deeds of such containment 
and cleanup and the register shall record the same. 


History. later than January 1” for “On October 1” and 
Acts 1983, ch. 423, § 12; 1986, ch. 644,§ 17; “previous fiscal year” for “preceding twelve (12) 
1988, ch. 559, § 5; T.C.A., § 68-46-212; Acts months”. 
2020, ch. 593, §§ 4, 5. 
Effective Dates. 


Amendments. Acts 2020, ch. 593, § 6. March 20, 2020. 
The 2020 amendment, in (a), substituted “No 


68-212-215. Enforcement. 


(a) The commissioner shall exercise general supervision over the adminis- 
tration and enforcement of this part. 

(b) The commissioner is authorized in administering this part, to utilize 
enumerated powers in chapter 211 of this title and part 1 of this chapter, to 
investigate, identify, and provide for reasonable and safe containment and 
clean up, including monitoring and maintenance, of inactive hazardous sub- 
stance sites. 

(c) If any provision of this part is not being carried out, or if effective 
measures are not being taken to comply with this part, the commissioner may 
issue an order for correction to the appropriate person, and this order shall be 
complied with within the time limit specified in the order. Such order shall be 
made by personal service or shall be sent by registered mail. Additionally, an 
order requiring the filing of land use restrictions, issued pursuant to § 68-212- 
225, may be constructively served on unidentified or unknown owners by 
publication of a notice of the order in a newspaper in general circulation in the 
county in which the property subject to the order is located. 

(d) Any person against whom an order is issued may secure a review in 
accordance with § 68-212-113 and the Uniform Administrative Procedures 
Act, compiled in title 4, chapter 5, part 3. Any person failing, neglecting, or 
refusing to comply with any order of the commissioner or the board shall be 
subject to the civil and criminal penalties provided in § 68-212-213. 

(e) In addition to any other enumerated powers in chapter 211 of this title 
and part 1 of this chapter, the board is empowered to adopt and enforce rules 
and regulations in accordance with the Uniform Administrative Procedures 
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Act, compiled in title 4, chapter 5, to implement this part, to hear appeals as 

provided in § 68-212-113 from orders or assessments issued by the commis- 

sioner pursuant to this part, and to issue orders for enforcement of this part. 
(f)(1) Whenever any order or assessment under this section has become final, 
a notarized copy of the order or assessment may be filed in the office of the 
clerk of the chancery court of Davidson County. 

(2) When filed in accordance with subdivision (f)(1), a final order or 
assessment shall be considered as a judgment by consent of the parties on 
the same terms and conditions as those recited therein. Such judgment shall 
be promptly entered by the court. Except as otherwise provided in this 
section, the procedure for entry of the judgment and the effect thereof shall 
be the same as provided in title 26, chapter 6. 

(3)(A) Ajudgment under subdivision (f)(2) shall become final on the date of 

entry, if the final order or assessment resulting in the judgment is from the 

board. 

(B) If the final order or assessment resulting in the judgment under 
subdivision (f)(2) is from the commissioner, within forty-five (45) days after 
entry of the judgment, any citizen shall have the right to intervene on the 
ground that the penalties or remedies provided are inadequate or are 
based on erroneous findings of facts. Upon receipt of a timely motion for 
intervention, the court shall determine whether it is duplicitous or 
frivolous, and shall notify the movant and the parties of its determination. 
If the motion is determined not to be duplicitous or frivolous, all parties 
shall be considered to have sought review of the final order or assessment, 
and the court shall proceed in accordance with § 4-5-322. If no timely 
motion for intervention is filed, or if any such motion is determined to be 
duplicitous or frivolous, the judgment shall become final forty-five (45) 
days after the date of entry. 

(4) A final judgment under this subsection (f) has the same effect, is 
subject to the same procedures, and may be enforced or satisfied in the same 
manner, as any other judgment of a court of record of this state. 


History. provided in § 68-212-113” following “to hear 
Acts 1983, ch. 423, § 15; 1988, ch. 559, § 6; appeals”. 
1989, ch. 321, § 8; T.C.A., § 68-46-215; Acts é 
2007, ch. 362, §§ 26, 27; 2015, ch. 292,§ 11. Effective Dates. 
Acts 2015, ch. 292, § 16. July 1, 2015. 
Amendments. 
The 2015 amendment, in (e), inserted “as 


PART 5 


PROPERTY WHERE METHAMPHETAMINE 
MANUFACTURED 


68-212-503. Quarantine of property. 


(a) The purpose of the quarantine provided for in this section is to prevent 
exposure of any person to the hazards associated with methamphetamine and 
the chemicals associated with the manufacture of methamphetamine. 
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(b) Any property, or any structure or room in any structure on any property 
wherein the manufacture of a controlled substance listed in § 39-17-408(d)(2) 
is occurring or has occurred, may be quarantined by the local law enforcement 
agency where such property is located. The law enforcement agency which 
quarantines the property shall be responsible for posting signs indicating that 
the property has been quarantined and, to the extent they can be reasonably 
identified, for notifying all parties having any right, title or interest in the 
quarantined property, including any lienholders. 

(c)(1) Any person who has an interest in property quarantined pursuant to 

this section may file a petition in the general sessions, criminal, circuit or 

chancery court of the county in which the property is located. Such a petition 
shall be for the purpose of requesting that the court order the quarantine of 
such property be lifted for one (1) of the following reasons: 
(A) That the property was wrongfully quarantined; or 
(B) That the property has been properly cleaned, all hazardous mate- 
rials removed and that it is now safe for human use but the law 
enforcement agency who imposed the quarantine refuses to lift it. 

(2) The court shall take such proof as it deems necessary to rule upon a 
petition filed pursuant to this section and, after hearing such proof, may 
grant the petition and lift the quarantine or deny the petition and keep the 
quarantine in place. 

(d)(1) It is an offense for any person, other than one carrying out the 

purposes of this part, knowingly to inhabit quarantined property; to enter 

onto quarantined property without federal, state, county or municipal 
government authorization; to offer such property to the public for temporary 
or indefinite habitation; or to remove any signs or notices of the quarantine. 

(2) A violation of this subsection (d) is a Class B misdemeanor. 

(e)(1) As used in this subsection (e): 

(A) “Person” means a landlord, owner, manager, caretaker, agent of the 
owner or employee; 
(B) “Property”: 

(i) Means real property and any building, structure, or room located 
on such property on or in which a person performs compensated labor or 
is employed to or has a duty or responsibility to care for or manage; and 

(ii) Does not include property: 

(a)(1) Which the person owns; or 
(2) On which the person has a mortgage or other form of 
indebtedness to own; 
(b) On which the person resides; and 
(c) From which the person receives no compensation in the form of 
rent, lease payments, or otherwise in exchange for allowing another 
person to temporarily reside on the property. 

(2) It is an offense for a person who knows, or reasonably should know, 
that a controlled substance listed in § 39-17-408(d)(2) has been manufac- 
tured or is being manufactured in or on any property to intentionally fail to 
notify the appropriate law enforcement agency within twenty-four (24) hours 
of acquiring such knowledge. 

(3) A violation of this section is a Class B misdemeanor. 
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History. Effective Dates. 
Acts 2004, ch. 855, § 4; 2005, ch. 18, 8§ 6, 7; Acts 2014, ch. 640, § 2. July 1, 2014. 
2010, ch. 899, § 1; 2014, ch. 640, § 1. 


Amendments. 
The 2014 amendment added (e). 


CHAPTER 215 


TENNESSEE PETROLEUM UNDERGROUND STORAGE 
TANK ACT 


Part 1. General Provisions 


Section 

68-215-106. Notification as to tanks in use and tanks taken out of operation — Authorized actions 
of commissioner upon failure to pay fees or penalties or for violation of rules — 
Penalty for removal of affixed notice or tag — Unlawful use of tanks identified or 
not identified by notice or tag. 

68-215-107. Supervision, inspection, and enforcement responsibilities. 

68-215-109. Annual fees — Failure to pay — Petition for reduction of penalties — Petition for 
refund of annual fee. 

68-215-110. Petroleum underground storage tank fund — Environmental assurance fee. 

68-215-111. Use of fund. 

68-215-113. [Repealed.] 

68-215-130. [Repealed.] 


PART 1 
GENERAL PROVISIONS 
68-215-101. Short title. 
Attorney General Opinions. cords. OAG 14-16, 2014 Tenn. AG LEXIS 17 


Underground storage tank operators’ re- (2/11/14). 


68-215-106. Notification as to tanks in use and tanks taken out of 
operation — Authorized actions of commissioner upon 
failure to pay fees or penalties or for violation of rules — 
Penalty for removal of affixed notice or tag — Unlawful 
use of tanks identified or not identified by notice or tag. 


(a)(1) Within one (1) year after the enactment of this chapter, each owner of 
a petroleum underground storage tank in use on July 1, 1988, shall notify 
the commissioner of the existence of such tank, specifying the age, size, type, 
location, and uses of such tank. The commissioner shall accept as formal 
notification the United States environmental protection agency (EPA) un- 
derground storage tank notification form filed with the department by the 
owner of the petroleum underground storage tank before July 1, 1988. 

(2) For each petroleum underground storage tank taken out of operation 
after January 1, 1974, the owner of such tank shall within one (1) year after 
July 1, 1988, notify the commissioner of the existence of such tanks, unless 
the owner knows such tanks were removed from the ground. The owner of 
petroleum underground storage tanks taken out of operation on or before 
January 1, 1974, shall not be required to notify the commissioner. The 
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commissioner shall accept as formal notification the EPA underground 

storage tank notification form filed with the department by the owner of the 

petroleum underground storage tank before July 1, 1988. 

(3) Notice under subdivision (a)(2) shall specify to the extent known to the 
owner: 

(A) The date the tank was taken out of operation; 

(B) The age of the tank on the date taken out of operation; 

(C) The size, type and location of the tank; and 

(D) The type and quantity of petroleum substances left stored in such 
tank on the date taken out of operation. 

(4) Any owner who brings into use petroleum underground storage tanks 
after the initial notification period specified under subdivision (a)(1) shall 
notify the commissioner at least fifteen (15) days in advance of the date the 
‘tank is installed for storage of petroleum substances, specifying the age, size, 
type, location, and uses of such tank. 

(5) Subdivisions (a)(1)-(3) shall not apply to tanks for which notice was 
given pursuant to § 103(c) of the Comprehensive Environmental Response, 
Compensation and Liability Act of 1980, codified in 42 U.S.C. § 9603(c). 

(6) Beginning thirty (30) days after the commissioner prescribes the form 
of notice pursuant to subdivision (b)(2) and for twelve (12) months thereafter, 
any person who deposits petroleum substances into a petroleum under- 
ground storage tank shall reasonably notify the owner or operator of such 
tank of the owner’s notification requirements pursuant to this subsection (a). 

(7) Beginning thirty (80) days after the board promulgates new tank 
performance standards pursuant to this chapter, any person who sells a tank 
intended to be used as a petroleum underground storage tank in Tennessee 
shall notify the purchaser of such tank of the owner’s notification require- 
ments pursuant to this subsection (a). 

(b)(1) Within ninety (90) days after July 1, 1988, the commissioner shall 

designate the appropriate division within the department to receive the 

notification required by subdivision (a)(1), (a)(2) or (a)(3). 

(2) Within ninety (90) days after July 1, 1988, the commissioner, in 
consultation with state officials designated pursuant to subdivision (b)(1), 
and after notice and opportunity for public comment, shall prescribe the 
form of the notice and the information to be included in the notification 
under subdivision (a)(1), (a)(2) or (a)(8). 

(3) Any change in the status of the tanks at a petroleum underground 
storage tank facility must be reported within thirty (30) days of such change. 
This includes, but is not limited to, changes of ownership, upgrading or 
replacement of tanks and changes in service. Such reports shall be made 
using an amended notification form. In the case of a sale of tanks, the seller 
must submit the amended notification form and must also inform the buyer 
of the notification requirement. 

(c) For any petroleum underground storage tank for which any annual fees 
or penalties have not been paid when due or that is in violation of requirements 
of the rules as evidenced by an order issued pursuant to this part that has 
become final, the commissioner may take one (1) or more of the following 
actions: 
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(1) Affix a notice to a dispenser; 
(2) Affix a tag to a fill port; or 
(3) Give notice on the department web site. 

(d) Removal of the notice or tag affixed pursuant to subsection (c) shall be a 
Class C misdemeanor. 

(e) It is unlawful for any person to place, or cause to be placed, petroleum 
substances in a petroleum underground storage tank or to dispense petroleum 
from a tank that has either had a physical notice or tag placed on the dispenser 
or fill port or has had a notice placed on’ the department web site pursuant to 
subsection (c). 

(f) It is unlawful for any person to place, or cause to be placed, petroleum 
substances in a petroleum underground storage tank or to dispense petroleum 
from a petroleum underground storage tank when the owner of the tank is 
required to notify the commissioner under subsection (a) or (b) and the owner 
has not notified the commissioner of the existence or ownership of the tank. 
This subsection (f) applies even if no physical notice or tag is placed on the 
dispenser or fill port or no notice is placed on the department web site pursuant 
to subsection (c). 


History. Effective Dates. 

Acts 1988, ch. 984, § 8; 1990, ch. 855, § 3; Acts 2015, ch. 292, § 16. July 1, 2015. 
T.C.A., § 68-53-106; Acts 2004, ch. 925, §§ 3, 4; 
2008, ch. 794, § 1; 2015, ch. 292, § 1. 


Amendments. 
The 2015 amendment added (f). 


68-215-107. Supervision, inspection, and enforcement responsibilities. 


(a) The commissioner shall exercise general supervision over the placement 
and storage of petroleum substances in petroleum underground storage tanks, 
release prevention, release detection, release correction, closure, and, where 
applicable, post-closure care of petroleum underground storage tanks through- 
out the state. The supervision shall apply to all features of the installation of 
the petroleum underground storage tanks, the standards for permissible 
petroleum underground storage tanks, petroleum delivery requirements, re- 
lease prevention requirements, release detection requirements, release correc- 
tion requirements, facility financial responsibility requirements, facility clo- 
sure requirements, and facility post-closure requirements which do or may 
affect the public health, safety or quality of the environment and which do or 
may affect the proper storage of petroleum substances. 

(b) The commissioner is authorized to issue an order to any responsible 
party requiring such party to investigate, identify, contain and clean up, 
including monitoring and maintenance, any petroleum substance sites which 
pose or may pose a danger to public health, safety, or the environment because 
of release or threatened release of petroleum substances. Any person failing, 
neglecting or refusing to comply with any final order after a hearing shall be 
subject to the penalties provided in this chapter. 

(c) In the event that any identified responsible party or parties are unable or 
unwilling to provide for the investigation, identification, or for the reasonable 
and safe containment and cleanup, including monitoring and maintenance, 
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pursuant to an order issued under this section, or no such liable party can 
reasonably be identified by the commissioner, the commissioner may provide 
for such actions. 

(d) If, at any time, the commissioner, after investigation, finds that a 
petroleum site constitutes an imminent, substantial danger to the public 
health, safety or environment, the commissioner may undertake such actions 
as are necessary to abate the imminent and substantial danger. 

(e) For the purpose of developing or enforcing any rule or regulation 
authorized by this chapter, or enforcing any requirement of this chapter or 
order issued by the commissioner or board pursuant to this chapter, the 
commissioner or the commissioner’s agent is authorized to: 

(1) Enter at reasonable times any establishment or other place where a 
petroleum underground storage tank is located or where petroleum contami- 

~ nation is or may be present forthe purpose of conducting investigations or 
remediating the contamination caused by a release from a petroleum 
underground storage tank; 

(2) Inspect and obtain samples of any petroleum substance contained in 
such tank and allow for testing of samples by both the commissioner or the 
commissioner’s agent and the owner/operator; 

(3) Conduct monitoring or testing of the tanks, associated equipment, 
contents, or surrounding soils, air, surface water or groundwater; 

(4) Require the owner/operator of a petroleum underground storage tank 
to prove the petroleum underground storage tank is not leaking, if there has 
been the release of petroleum substances in the area, including tightness 
testing of the petroleum underground storage tank, if deemed necessary; 

(5) Issue subpoenas to compel attendance of witnesses or production of 
documents or data; and 

(6) Bring suit in the name of the department for: 

(A) Any violation of this chapter, rules established pursuant to this 
chapter, and orders of the commissioner or board seeking any remedy as 
provided in this chapter, such rule, or order; and 

(B) Any other statutory or common law remedy available. 

(f) The board may promulgate and adopt such rules and regulations in 
accordance with the Uniform Administrative Procedures Act, compiled in title 
4, chapter 5, as are required elsewhere in this chapter or are otherwise 
necessary or desirable to implement this chapter. Such rules and regulations 
shall include, but not be limited to: 

(1) Requirements for maintaining a leak detection system, an inventory 
control system, together with tank testing, including a tank tightness 
testing certification program if deemed necessary, or a comparable system or 
method designated to identify releases in a manner consistent with the 
protection of human health and environment; 

(2) Requirements for maintaining records of petroleum delivery or of any 
monitoring or leak detection system or inventory control system or tank 
testing or comparable system; 

(3) Requirements for reporting releases and corrective actions taken in 
response to a release from a petroleum underground storage tank; 

(4) Requirements for taking corrective action in response to a release from 
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a petroleum underground storage tank; 

(5) Requirements for the closure of petroleum underground storage tanks 
to prevent future releases of petroleum substances into the environment; 

(6) Requirements that new petroleum underground storage tanks meet 
design standards premulgated by the board before such tanks may be 
installed; 

(7) Requirements that existing petroleum underground storage tanks 
either be retrofitted to meet new petroleum tank standards or replaced with 
new petroleum tanks over a scheduled time period; 

(8)(A) Requirements for maintaining evidence of financial responsibility 

for taking corrective action and compensating third parties for bodily 

injury and property damage caused by sudden and nonsudden accidental 
releases arising from operation of a petroleum underground storage tank, 
the mechanism by which the fund may provide relief of third party 
damages incurred by the petroleum site owner or the owner and/or 
operator at a petroleum site, and the mechanism by which the fund may 
provide relief for the costs of corrective action at fund eligible sites 
exceeding the financial responsibility requirements of the petroleum site 
owner or the owner and/or operator at the petroleum site; and 

(B) Requirements to authorize any class or category of petroleum 
underground storage tank owners and/or operators to petition for changes 

in the foregoing financial responsibility requirements pursuant to § 4-5- 

201. In ruling on any request, the board may not allow the financial 

responsibility requirements to be less stringent than the federal financial 

responsibility requirements for enforcement; 

(9) Requirements providing for the assessment and collection of fees as 
provided in this chapter; 

(10) Provisions exempting certain classes of petroleum underground 
storage tanks from certain parts of the regulations; provided, that such 
exemptions do not make the regulations less stringent than federal law and 
regulation; and 

(11) Requirements for two (2) certification programs, one (1) for installers 
of and service providers for tank systems and one (1) for owners or operators 
of tanks, including, but not limited to, the qualifications, the testing 
procedure, any continuing education requirements, sanctions for failing to 
comply with the programs, and fees adequate to support the programs. 
(g)(1) The commissioner or board shall approve the clean-up plan only if it 
assures that implementation of the plan will provide adequate protection of 
human health, safety, and the environment. In making this determination, 
the commissioner or board shall consider: 

(A) The physical and chemical characteristics of petroleum, including 
its toxicity, persistence, and potential for migration; 

(B) The hydrogeologic characteristics of the petroleum site and the 
surrounding land; 

(C) The proximity, quality, and current and future uses of groundwater; 

(D) An exposure assessment; and 

(E) The proximity, quality, and current and future uses of surface 
waters. 
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(2) Upon approval of the clean-up plan, the owners and/or operators shall 
implement the plan and monitor, evaluate, and report the results of 
implementation, as required by the commissioner or board. 


History. Effective Dates. 

Acts 1988, ch. 984, § 9; 1990, ch. 855, § 4; Acts 2015, ch. 292, § 16. July 1, 2015. 
T.C.A., § 68-53-107; Acts 2002, ch. 821, § 1; ny 
2005, ch. 283, § 1; 2008, ch. 794, $§ 2-5; 2015, Attorney General Opinions. 


ch. 292, § 2. Underground storage tank operators’ re- 
cords. OAG 14-16, 2014 Tenn. AG LEXIS 17 
Amendments. (2/11/14). 


The 2015 amendment added (e)(6). 


68-215-108. Proprietary information. 


Attorney General Opinions. cords. OAG 14-16, 2014 Tenn. AG LEXIS 17 
Underground storage tank operators’,re- (2/11/14). 


68-215-109. Annual fees — Failure to pay — Petition for reduction of 
penalties — Petition for refund of annual fee. 


(a) The board shall levy and collect annual fees from the owners or operators 
of petroleum underground storage tanks containing petroleum substances. 
Subject to this section, the board is authorized to promulgate rules establish- 
ing the following: 

(1) Which petroleum underground storage tanks are subject to annual 
fees; 

(2) The amount or amounts of such fees, the fee due date, and the basis on 
which such fees are assessed; and 

(3) Asystem of incentives to provide for reduced annual tank fees, in order 
to encourage tank owners to use technologies or management practices that 
go beyond the minimum requirements related to release detection and 
prevention for tanks and piping. Such technologies or practices must be 
found by the board to be proven methods of significantly enhancing preven- 
tion of releases or reducing the detection time frame for releases. 

(b)(1) The annual fee shall be: 

(A) Two hundred fifty dollars ($250) per tank per year for noncompart- 
mentalized petroleum underground storage tanks; 

(B) Two hundred fifty dollars ($250) per tank compartment per year for 
compartmentalized petroleum underground storage tanks. 

(2) Pursuant to subsection (a), the board may promulgate rules raising 
these tank fees up to a maximum level of three hundred dollars ($300) per 
tank per year for noncompartmentalized tanks and three hundred dollars 
($300) per tank compartment per year for compartmentalized tanks. In 
addition, the board is authorized to promulgate rules lowering or suspending 
these tank fees if the board determines that the condition of the fund 
warrants it. 

(c) The tank fees authorized in this section shall be paid by or on behalf of 
the petroleum underground storage tank owner or operator. 

(d) Upon failure or refusal of any person to pay a fee assessed under this 
part within a reasonable time allowed by the commissioner, the commissioner 
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may proceed in the chancery court of Davidson County to obtain judgment and 
seek execution of such judgment. 

(e) If a lawfully levied fee or any part of that fee is not paid by its due date, 
there shall be assessed against the tank owner or operator a penalty of five 
percent (5%) of the amount due, which shall accrue on the first day of the 
delinquency and be added thereto. Thereafter, on the last day of each month 
during which any part of any fee or any prior accrued penalty remains unpaid, 
an additional five percent (5%) of the then unpaid balance shall accrue and be 
added thereto; however, the total of the penalties and interest that accrue 
pursuant to this section shall not exceed three (3) times the amount of the 
original fee. Nothing in this section shall be construed as requiring the 
issuance of a commissioner’s order for the payment of a fee or a late payment 
penalty. 

(f) The tank owner or operator may file with the commissioner a written 
petition requesting a reduction in the penalties assessed under this section, 
setting forth in the petition the grounds and reasons for such a request. At the 
commissioner’s sole discretion, the commissioner may reduce the penalties 
that otherwise accrue pursuant to this section if, in the commissioner’s 
opinion, the failure to pay fees was due to inadvertent error or excusable 
neglect; however, in no event shall the penalties be reduced to an amount less 
than ten percent (10%) per annum, plus statutory interest. 

(g)(1) The tank owner or operator may file with the commissioner a written 
petition requesting a refund of the annual fee paid for the current annual 
billing cycle or a waiver or reduction of the penalties associated with such 
annual fee that would otherwise accrue pursuant to this section, or both. At 
the commissioner’s sole discretion, the commissioner may refund the annual 
fee or waive or reduce penalties associated with such fee, or both, if: 

(A) The annual fee notice was issued to the tank owner or operator 
subsequent to approval of an application for permanent closure of under- 
ground storage tanks by the commissioner; 

(B) In the commissioner’s opinion the refund is in the best interest of 
the state; and 

(C) The tank was: 

(i) Empty for temporary closure as defined by the board from the 
beginning of the applicable annual billing cycle until permanent closure; 
and 

(ii) Permanently closed during the applicable annual billing cycle. 

(2) This subsection (g) does not authorize the commissioner to refund 
annual fees other than the annual fee paid for the current annual billing 
cycle as provided in this subsection (g) or to waive or reduce penalties 

associated with any unpaid annual fee except as provided in subsection (f) 

and this subsection (g). 


History. Amendments. 

Acts 1988, ch. 984, § 11; 1990, ch. 1012, § 8; The 2015 amendment deleted the second 
T.C.A., § 68-53-109; Acts 2002, ch. 821, §§ 2-4; sentence of (c), which read: “All notices related 
2004, ch. 925, §§ 5, 6; 2005, ch. 283, §§ 2, 3; to such fees that are sent to the tank owner or 
2007, ch. 362, § 35; 2008, ch. 794, § 6;2015,ch. operator shall also be sent simultaneously to 
292, §§ 3, 4; 2016, ch. 877, § 1. any owner of an interest in the petroleum site 
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on which the tanks are located who has main- Effective Dates. 

tained a registration for the tanks pursuant to Acts 2015, ch. 292, § 16. July 1, 2015. 

§ 68-215-130.” and added (g). Acts 2016, ch. 877, § 4. April 27, 2016. 
The 2016 amendment inserted “or suspend- 

ing” in the last sentence of (b)(2). 


68-215-110. Petroleum underground storage tank fund — Environ- 
* mental assurance fee. 


(a) There is established within the general fund a special agency account to 
be known as the “petroleum underground storage tank fund” referred to in this 
chapter as the “fund.” 

(b) All fees, civil penalties, and damages collected pursuant to this chapter 
shall be deposited in the fund. Damages, costs, restitution awards, and other 
recoveries collected or received by this state related to or arising from claims 
under this chapter, shall also be deposited into the fund to the extent that such 
recoveries represent the restoration of amounts disbursed from the fund, 
including any costs charged to the fund in pursuing such claims. Any deposits 
to the fund that would result in the unobligated balance of the fund exceeding 
fifty million dollars ($50,000,000) shall be transferred to the highway fund. 

(c) No part of the fund shall revert to the general fund, but shall be carried 
forward until expended in accordance with this chapter. 

(d) Interest accruing on investments and deposits of the fund shall be 
returned to the fund and remain a part of the fund. 

(e) The board shall, when adjusting underground storage tank fees by rule 
as provided in § 68-215-109, consider all reasonably anticipated current and 
future liabilities and income of the petroleum underground storage tank fund, 
and, adjust underground storage tank fees, using an equitable and fiscally 
sound approach to sustain the long-term viability of the fund, to levels that are 
intended to result in sufficient funding of the current obligations, and actuari- 
ally determined obligations, after taking into account projected revenues that 
are reasonably expected to be available to fund these obligations as they 
become due, up to an unobligated maximum balance of fifty million dollars 
($50,000,000) in the fund. The board shall not consider lowering or suspending 
the fees to a level that will result in a failure to maintain a balance above an 
amount sufficient to cover the then projected annual amount of claims against 
the fund, as well as, anticipated administrative expenses for the year. After 
consideration of all relevant information, including information requested by 
the board from the department and any additional information provided by the 
department, the board shall choose the process, timing and assumptions to be 
used in the board’s determinations of the obligations, anticipated income, and 
appropriate fund balance. 

(f) For each fiscal year there is appropriated a sum sufficient from the fund 
to provide for the administrative costs of the underground storage tank 
program. 

(g) Moneys in the account shall be invested by the state treasurer for the 
benefit of the fund pursuant to § 9-4-603. The fund shall be administered by 
the commissioner. 

(h)(1) To provide for the stability of the petroleum underground storage tank 

fund, there is levied, in addition to all other fees or taxes, an environmental 
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assurance fee of four tenths of one cent (0.4¢) per gallon on each gallon of 
petroleum products imported into this state and petroleum products manu- 
factured in this state. For the purpose of this levy, petroleum products are 
those defined in § 67-3-103. 

(2) The environmental assurance fee is for the purpose of assuring 
sufficient funding of emergency, preventive, or corrective actions necessary 
when public health or safety is, or potentially may be, threatened from any 
release of regulated substances from an underground storage tank or the use 
and service thereof. 

(3)(A) Such environmental assurance fee shall be paid and remitted to the 
department of revenue on a monthly basis at the same time and in the 
same manner that the special tax on petroleum products is paid and 
remitted pursuant to § 67-3-203. Such tax collections are appropriated, 
and are to be allocated and expended on an annual basis only in the 
following order of priority: 

(i) First to the Tennessee local development authority, referred to in 
this section as the “authority,” a sum sufficient to make debt service 
payments on the authority’s bonds or notes, both currently outstanding 
and those reasonably anticipated to be issued during the fiscal year, 
issued pursuant to the Tennessee Local Development Authority Leaking 
Underground Storage Funding Act of 1997, compiled in title 4, chapter 
31, part 9, the proceeds of which have been or will be distributed to the 
board pursuant to a funding agreement, plus any amounts necessary to 
maintain a fully funded debt reserve or other reserve intended to secure 
the principal and interest on the bonds or notes as may be required by 
resolution, or other agreement of the authority, and to pay reasonable 
administrative costs directly related thereto; and 

(ii) Second, for a period of three (3) years starting July 1, 2009, the 
state shall credit an amount not to exceed three million dollars 
($3,000,000) to the general fund annually, if the annual general appro- 
priations act so provides, and the remainder shall be credited to the 
petroleum underground storage tank fund. On July 1, 2012, and 
thereafter, all of the funds received from this fee shall be credited to the 
petroleum underground storage tank fund. 

(B) Prior to the start of each fiscal year, and to the extent necessary 
during the fiscal year, the following certifications shall be made and 
delivered to the authority: 

Gi) The commissioner of finance and administration, the actual ex- 
penditures of the fund; 

(ii) The commissioner of revenue, the actual collections made pursu- 
ant to subdivision (h)(1); 

(iii) The commissioner of environment and conservation, the amount 
of anticipated expenditures and claims against the fund, excluding 
payments in subdivision (h)(3)(A)(@i), and the amount of anticipated tank 
fees collected pursuant to § 68-215-109; and 

(iv) The authority, the amount reasonably anticipated to be necessary 
to make such payments as provided in subdivision (h)(3)(A)Q). 


68-215-111 


History. 

Acts 1988, ch. 984, § 12; 1990, ch. 1012, 
§§ 1-3; 1991, ch. 68, §§ 1, 2; T.C.A., § 68-53- 
110; Acts 1997, ch. 444, § 1; 2005, ch. 283, § 4; 
2009, ch. 531, § 9; 2015, ch. 292, §§ 5, 6; 2016, 
ch:877,88 2,3. 


Amendments. 

The 2015 amendment, in (b), substituted 
“that” for “which” following “fund” and inserted 
“unobligated” preceding “balance”; rewrote (c) 
which read, “Any unencumbered funds and any 
unexpended balance of the fund remaining at 
the end of any fiscal year shall not revert to the 
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The 2016 amendment added the second sen- 
tence in (b); and rewrote (e), which read: “(e) 
For fiscal years subsequent to 1988-1989, the 
board shall, by regulation, adjust underground 
storage tank fees to a level necessary to main- 
tain a minimum unobligated balance of two 
million dollars ($2,000,000) and a maximum 
unobligated balance of fifty million dollars 
($50,000,000) in the fund.” 


Effective Dates. 
Acts 2015, ch. 292, § 16. July 1, 2015. 
Acts 2016, ch. 877, § 4. April 27, 2016. 


general fund, but shall be carried forward until 
expended in accordance with this chapter.” 


68-215-111. Use of fund. 


(a) The fund shall be available to the board and the commissioner for 
expenditures for the purposes of providing for the investigation, identification, 
and for the reasonable and safe cleanup, including monitoring and mainte- 
nance, of petroleum sites and locations from which underground storage tank 
systems have been removed within the state as provided in this chapter. 

(b) The fund may also be used by the commissioner as a source of federal 
matching funds for the state in the petroleum underground storage tank 
program. 

(c) The commissioner may enter into contracts and use the fund for those 
purposes directly associated with identification, investigation, containment 
and cleanup, including monitoring and maintenance prescribed above, 
including: 

(1) Hiring consultants and personnel]; 

(2) Purchase, lease or rental of necessary equipment; and 

(3) Other necessary expenses. 

(d) The fund may be used for the administrative costs of the underground 
storage tank program and be included in the department’s annual budget 
request to the general assembly. 

(e) The fund may be used to provide a mechanism to meet the financial 
responsibility requirements for owners or operators, or both, of petroleum 
underground storage tanks for cleanup of contamination and third-party 
claims due to bodily injury or property damage, or both, caused by releases 
from petroleum underground storage tanks. 

(f)(1) The fund may be used to provide for cleanup of contamination in 

accordance with conditions for eligibility and coverage of releases estab- 

lished in this part and in rules of the board. 

(2) Petroleum underground storage tanks for which notification has been 
received by the commissioner are eligible for reimbursement from the fund 
for the costs of cleanup of contamination caused by releases from the tanks; 
however, before costs related to a particular release may be reimbursed, all 
of the applicable requirements of this part and the rules must be met. 

(3) The board is authorized to promulgate rules that establish the 
following: 

(A) The amount of the deductible that must be incurred by either the 
tank owner or operator or the owner of the petroleum site at the time of 
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corrective action before the tank owner or operator or the owner of the 

petroleum site is eligible to receive reimbursement from the fund. Not- 

withstanding this authority, in no event shall the board set the amount of 
this required deductible at a level greater than thirty thousand dollars 

($30,000) per occurrence; and 

(B) A system of incentives to provide for reduced required deductible 
amounts in order to encourage tank owners to use technologies or 
management practices that go beyond the minimum requirements related 
to release detection and prevention for tanks and piping. In order to 
qualify for the incentives, the technologies or management practices must 
be found by the board to be proven methods of significantly enhancing 
prevention of releases or reducing the detection timeframe for releases. 
(4) The amount of the deductible that must be incurred by either the tank 

owner or operator or the owner of the petroleum site, before the tank owner 
or operator or the owner of the petroleum site is eligible to receive 
reimbursement from the fund for an occurrence reported to the department 
on or after July 1, 2005, shall be twenty thousand dollars ($20,000) per 
occurrence; provided, however, that, pursuant to subdivision (f)(3)(A), the 
board may promulgate rules raising the amount of the deductible to a 
maximum of thirty thousand dollars ($30,000) per occurrence. In addition, 
the board is authorized to set the required deductible at lower amounts, if 
the board determines that the condition of the fund warrants setting it at 
lower amounts. 

(5)(A) The fund shall be responsible for up to a maximum of one million 

dollars ($1,000,000) of cleanup costs. The sum of the deductible and the 

maximum reimbursement shall not exceed one million dollars 

($1,000,000). The fund shall be responsible for cleanup of contamination 

due to releases from petroleum underground storage tanks on a per site 

per occurrence basis. 

(B) Notwithstanding subdivision (f)(5)(A), the fund shall be responsible 
for up to a maximum of two million dollars ($2,000,000) of cleanup costs 
for sites still undergoing corrective action on July 1, 2015, and releases 
that occur on or after July 1, 2015. The sum of the deductible and the 
maximum reimbursement shall not exceed two million dollars 
($2,000,000). The fund shall be responsible for cleanup of contamination 
due to releases from petroleum underground storage tanks on a per-site, 
per-occurrence basis. 

(6) Unless it has been determined by the commissioner that the expendi- 
ture of fund dollars for removal, replacement, or repair of property improve- 
ments, including, but not limited to, petroleum dispensing equipment, 
canopies, signage, buildings and out buildings would result in a reduction of 
the total cost of cleanup activities at a petroleum site from what would be 
required otherwise, neither the fund nor the deductible for cleanup shall be 
used for the repair, replacement, or maintenance of petroleum underground 
storage tanks or property improvement on which the petroleum under- 
ground storage tanks are located, including, but not limited to: 

(A) Underground storage tank repair; 

(B) Underground storage tank replacement; 
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(C) Repair or maintenance of associated lines; and 

(D) Replacement of asphalt or concrete. 

(7)(A) If there is evidence of a suspected or a confirmed release on or after 

July 1, 2004, in order for the tank owner, tank operator or petroleum site 

owner to receive reimbursement from the fund, an application for fund 

eligibility shall be filed: 

(i)» Within ninety (90) days of the discovery of evidence of a suspected 
release which is subsequently confirmed in accordance with the rules 
promulgated pursuant to this part; or 

(ii) Within sixty (60) days of a release which was identified in any 
manner other than the process for confirmation of a suspected release 
stated in the rules promulgated pursuant to this part. 

(B) The tank owner or tank operator shall send notification to the 
petroleum site owner by certified mail, return receipt requested, within 
seven (7) days of confirmation of a release. Failure to comply with the 
applicable deadline of subdivision (f)(7)(A)@) or (f)(7)(A)Gi) shall make the 
release ineligible for reimbursement from the fund. 

(8) On or after July 1, 2004, all applications for payment of costs of 

cleanup shall be received by the division within one (1) year of the 
performance of the task or tasks covered by that application in order to be 
eligible for payment from the fund. 
(g)(1) Petroleum underground storage tanks for which notification has been 
received by the commissioner are eligible for reimbursement from the fund 
for third-party claims involving bodily injury or property damage caused by 
releases from petroleum underground storage tanks; however, before pay- 
ment for the claims related to a particular release may be paid, all of the 
applicable requirements of this part and the rules promulgated by the board 
must be met. 

(2) The board is authorized to promulgate rules that establish the amount 
of the deductible for third-party claims for bodily injury or property damage 
that must be incurred by either the tank owner or operator or the owner of 
the petroleum site subject to the claim, before the amount of the claim in 
excess of the deductible may be paid by the fund. Notwithstanding this 
authority, in no event shall the board set the amount of this required 
deductible at a level greater than thirty thousand dollars ($30,000) per 
occurrence. 

(3) The amount of the deductible for the third-party claims for the tank 
owner or operator or the owner of any petroleum site for an occurrence 
reported to the department on or after July 1, 2005, shall be twenty 
thousand dollars ($20,000); provided, however, that, pursuant to subdivision 
(g)(1), the board may promulgate rules setting the amounts of financial 
responsibility at greater amounts, up to a maximum of thirty thousand 
dollars ($30,000) per occurrence. In addition, the board is authorized to set 
the required deductible at lower amounts, if the board determines that the 
condition of the fund warrants setting it at lower amounts. 

(4) The fund shall be responsible for court awards involving third-party 
claims up to a maximum of one million dollars ($1,000,000). The sum of the 
deductible and the maximum reimbursement shall not exceed one million 
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dollars ($1,000,000). The fund shall be responsible for third-party claims 
involving bodily injury or property damage, or both, caused by releases from 
petroleum underground storage tanks on a per site per occurrence basis. All 
claims against the fund for third-party damages must have been awarded in 


a court of suitable jurisdiction. 


(h) All claims against the fund are clearly obligations only of the fund and 
not of the state, and any amounts required to be paid under this part are 
subject to the availability of sufficient moneys in the fund. The full faith and 
credit of the state shall not in any way be pledged or considered to be available 


to guarantee payment from such fund. 


(i) Notwithstanding any provision of this part, tanks that are owned by the 
state of Tennessee are not eligible for reimbursement for either cleanup costs 


or third party claims. 


History. 

Acts 1988, ch. 984, § 13; 1990, ch. 855, § 5; 
1990, ch. 1012, §§ 4-6; 1991, ch. 483, § 1; 
T.C.A., § 68-53-111; Acts 1992, ch. 906, § 1; 
1995, ch. 65, § 1; 2002, ch. 821, §§ 5-7; 2004, 
ch. 925, §§ 7, 8; 2005, ch. 283, §§ 5-7; 2008, ch. 
794, §§ 7, 8; 2010, ch. 9038, § 1; 2015, ch. 292, 
§ 7. 


68-215-113. [Repealed.] 


History. 

Acts 1988, ch. 984, § 15; T.C.A., § 68-53-1138; 
Acts 2008, ch. 794, § 10; repealed by Acts 2015, 
ch. 292, § 9, effective July 1, 2015. 


68-215-119. Review of orders. 


Amendments. 
The 2015 amendment added (f)(5)(B). 


Effective Dates. 
Acts 2015, ch. 292, § 16. July 1, 2015. 


Compiler’s Notes. 
Former § 68-215-118, concerned public hear- 
ings and meetings of board; compensation. 


NOTES TO DECISIONS 


2. Authority of Administrative Law 
Judge. 

Second administrative judge’s order ex- 
ceeded the scope of his authority because nei- 
ther the Uniform Administrative Procedures 
Act nor the Tennessee Petroleum Underground 
Storage Tank Act gave an administrative judge 
the authority to limit a party’s legal arguments 
to the Tennessee Underground Storage Tanks 
and Solid Waste Disposal Control Board; and, 


68-215-130. [Repealed.] 


History. 
Acts 2005, ch. 283, § 9; repealed by Acts 
2015, ch. 292, § 8, effective July 1, 2015. 


Compiler’s Notes. 
Former § 68-215-130, concerned voluntary 


by doing so, the judge’s order infringed not only 
on the Tennessee Department of Environment 
and Conservation’s statutory right to present a 
brief and an oral argument expressing its legal 
theories, but also on the Board’s responsibility 
to review the initial order and render a final 
order. Tenn. Dep’t of Env’t & Conservation v. 
Roberts, — S.W.3d —, 2021 Tenn. App. LEXIS 
43 (Tenn. Ct. App. Feb. 4, 2021). 


registry for persons who own an interest in 
petroleum sites. 
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CHAPTER 217 


TENNESSEE DRYCLEANER’S ENVIRONMENTAL 
RESPONSE ACT 


Section 

68-217-102. Chapter definitions. 

68-217-104. Creation of program — Advisory committee. 
68-217-105. Duties and responsibilities of commissioner. 
68-217-106. Registration — Payments to the fund. 
68-217-107. Reimbursement from fund. 

68-217-109. Administrative costs. 

68-217-110. Rulemaking. 

68-217-111. Preemption. 

68-217-113. State and local permits — Exceptions. 


68-217-102. Chapter definitions. 


As used in this chapter, unless the context otherwise requires: 

(1) “Abandoned drycleaning facility” means any real property premises or 
individual leasehold space on which a drycleaning facility formerly operated; 

(2) [Deleted by 2014 amendment, effective May 22, 2014.] 

(3) “Commissioner” means the commissioner of environment and conser- 
vation, or the commissioner’s designee; 

(4) “Dense non-aqueous solvent or product” means any chemical or 
mixture of chemicals other than water-based solvents that is used in the 
drycleaning of clothes and that does not float on water; 

(5) “Department” means the department of environment and 
conservation; 

(6) “Drycleaner environmental response fund” refers to the fund estab- 
lished under § 68-217-103; 

(7) “Drycleaning facility” means any commercial facility located in this 
state which is engaged in on-site drycleaning operations, other than: 

(A) A coin-operated drycleaning operation; 
(B) A facility located on a United States military base or owned by the 

United States, or any department or agency thereof; 

(C) Acommercial uniform service and/or linen supply facility; or 
(D) A facility owned by the state or any agency or department thereof; 

(8) “Drycleaning operations” means cleaning of apparel and household 
fabrics, using one (1) or more drycleaning solvents, including, but not limited 
to, those businesses described in Standard Industrial Classification (SIC) 
Code No. 7216; 

(9) “Drycleaning solvent” or “solvent” means any and all non-aqueous 
solvents or products used, or intended for use, in the cleaning of garments 
and other fabrics at a drycleaning facility and includes, but is not limited to, 
dense non-aqueous solvents such as chlorinated solvents like perchloroeth- 
ylene (perc), also known as tetrachloroethylene, and light non-aqueous 
solvents such as petroleum-based solvents like Stoddard Solvent, and the 
products into which all such solvents or products degrade; 

(10) “Full-time employee” means the total number of hours worked at a 
drycleaning facility by all full-time and part-time employees, excluding the 
owner/manager and dividing that number by forty (40). This hereafter shall 
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be known as “full-time equivalence (FTE)”; 

(11) “Impacted third party” means a lessor of real property on which a 
drycleaning facility or an in-state wholesale distribution facility is located, a 
property owner whose real property is adversely environmentally impacted 
by a release from a drycleaning facility or in-state wholesale distribution 
facility, or their predecessors, successors or assigns, mortgagees, predeces- 
sors-in-title and successors-in-title; 

(12) “In-state wholesale distribution facility” means a place of business 
located in this state of a wholesale distributor or any real property premises 
or individual leasehold space located in this state, occupied by an in-state 
wholesale distribution facility after June 13, 1995; 

(13) “Light non-aqueous solvent or product” means any chemical or 
mixture of chemicals other than water-based solvents that is used in the 
drycleaning of clothes and that floats on water; 

(14) “Release” means any spilling, pouring, overfilling, leaking, leaching, 
emitting, discharging, or escaping of drycleaning solvents from a dryclean- 
ing facility or an in-state wholesale distribution facility or its associated 
piping which impacts groundwater, surface water, surface or subsurface 
soils; and 

(15) “Wholesale distributor” means a person or company whose primary 
business is selling drycleaning solvents and supplies to in-state or out-of- 
state drycleaning facilities. “Primary business,” as used in this subdivision 
(15), means where the percentage of the person’s or company’s gross receipts 
from the sale of drycleaning solvents and supplies to such drycleaning 
facilities equals or exceeds twenty percent (20%) of total gross receipts. 


History. definition of “board”, which read: “ ‘Board’ 

Acts 1995, ch. 541, § 2; 1996, ch. 860,§§ 1,2; means the drycleaner environmental response 
2002, ch. 598, §§ 1, 2; 2014, ch. 976, § 1. board created under § 68-217-104;”. 
Amendments. Effective Dates. 


The 2014 amendment deleted the former Acts 2014, ch. 976, § 15. May 22, 2014. 


68-217-104. Creation of program — Advisory committee. 


(a) The drycleaner environmental response program is created within the 
department, in the division of remediation. 

(b) From time to time the commissioner may appoint a drycleaners advisory 
committee that shall advise the commissioner on matters related to the 
drycleaner environmental response program, including, but not limited to, 
proposed rules and changes to fees. The commissioner may determine the 
identity and number of committee members and the term during which the 
committee will operate. When appointing members the commissioner shall 
consider the nature of the issues that are relevant to the charge given to the 
committee. The commissioner shall appoint persons from affected interests, 
which may include large and small drycleaners, facilities that use or have used 
dense non-aqueous solvent, facilities that use or have only used light non- 
aqueous solvent, property owners where drycleaners are located, and environ- 
mental interests. No member of the committee is entitled to a salary for duties 
performed as a member of the committee and no member of the committee is 
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entitled to reimbursement for travel or other expenses incurred in the 
performance of the member’s official duties. 


History. 
Acts 1995, ch. 541, § 4; 1996, ch. 860, § 3; 
2014, ch. 976, § 2. 


Compiler’s Notes. 

Acts 2014, eh. 976, § 14 provided that all 
rules, regulations, orders and decisions hereto- 
fore issued or promulgated by the drycleaner 
environmental response board, together with 
any matters of the board that are pending on 
May 22, 2014, shall hereafter be administered, 
enforced, modified or rescinded by the commis- 
sioner of environment and conservation. 


Amendments. 

The 2014 amendment rewrote the section 
which read: “(a) The drycleaner environmental 
response program is created within the depart- 
ment, in the division of superfund. 

“(b)(1) The drycleaner environmental re- 
sponse board is hereby created. The board shall 
be administratively attached to the depart- 
ment. 

“(2) The board shall be composed of the 
commissioner or the commissioner’s designee 
and one (1) representative of each of the follow- 
ing, appointed by the governor: 

“(A) Drycleaning operations that employ no 
more than ten (10) full-time equivalent employ- 
ees; 

“(B) Drycleaning operations that employ 
eleven (11) or more full-time equivalent em- 
ployees; 

“(C) Wholesale distributors of drycleaning 
solvents with at least one (1) operating in-state 
wholesale distribution facility; 

“(D) Environmental interests; 

“(E) Environmental engineering or scientific 
community; and 


“(F) An impacted third party representative 
who is not an operator of a drycleaning facility. 

“(3)(A) The initial appointments by the gov- 
ernor shall be staggered as follows: 

“(j) Three (3) members shall be appointed for 
a term of three (3) years; 

“(ii) One (1) member shall be appointed for a 
term of four (4) years; 

“(jii) One (1) member shall be appointed for a 
term of five (5) years; and 

“(iv) One (1) member shall be appointed for a 
term of six (6) years. 

“(B) Thereafter, all members shall serve 
three-year terms. 

“(4) Each member of the board who is not a 
state employee is entitled to receive travel 
expenses in accordance with the state compre- 
hensive travel regulations promulgated by the 
department of finance and administration and 
approved by the attorney general and reporter. 

“(5) If an appointed member of the board is 
not able to serve the member’s full term, the 
governor shall appoint an individual to serve 
for the remainder of the unexpired term. 

“(6) The board shall, at its first meeting of 
each year, elect from among its members a 
chair and other officers necessary to transact 
business. 

“(7) The board must have a quorum to trans- 
act business. Four (4) members constitute a 
quorum. The board shall meet upon the request 
of the chair or the written request of three (3) of 
the board members. A meeting must be held 
within fourteen (14) days after a request is 
made.” 


Effective Dates. 
Acts 2014, ch. 976, § 15. May 22, 2014. 


68-217-105. Duties and responsibilities of commissioner. 


(a) The commissioner has the following duties and responsibilities: 
(1) Develop and approve investigation and remediation strategies, includ- 


ing, but not limited to, presumptive remedial responses, establish a mecha- 
nism for approving contractors to perform investigation and remediation 
actions under this chapter, and establish a schedule of acceptable registra- 
tion fees and costs for services rendered by approved contractors under this 
chapter; 

(2) Oversee expenditures required to provide administrative support and 
maximize the funds available for cleanup and minimize the administrative 
expenditures of the department; 

(3) Review and accept or deny the petition for entry into the program 
based on the standards set out in subdivision (a)(4)(B), and prioritize 
petitions described in this chapter according to promulgated rules and 


es cng a tate a 
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established guidelines. In establishing guidelines for site prioritization, the 
commissioner shall consider the degree of risk to human health and the 
environment and other factors as the commissioner may deem appropriate. 

(4)(A) Develop rules which establish a process for the owner or operator of 

a drycleaning facility or in-state wholesale distribution facility, the cur- 

rent or prior owner or operator of an abandoned drycleaning facility, or 

impacted third party to petition the commissioner for: 
(i) Entry into the program; 
(ii) The expenditure of monies from the fund for reimbursement of 
approved investigative or remedial response costs; 
(iii) Scheduling investigatory and remedial measures; and 
(iv) Administrative review of the final actions of the commissioner. 
(B) Once a drycleaning facility, in-state wholesale distribution facility, 
abandoned drycleaning facility, or impacted third party has petitioned the 
commissioner and has complied with all the requirements for entry into 
the program as established by this chapter, including the payment of 
necessary registration fees and, if applicable, surcharges on drycleaning 
solvents, then the commissioner shall accept the petition, inform the party 
of the decision to allow the site into the program established by this 
chapter, and inform the party of the priority ranking of the site. The 
commissioner may reject any petition and deny coverage under the 
chapter if the commissioner determines that the drycleaning facility, 
abandoned drycleaning facility, or in-state wholesale distribution facility 
has been in willful noncompliance with this chapter or the rules enacted 
under this chapter; 

(5) Develop rules which establish a process for the commissioner to 
withdraw the grant of a petition after notice to the petitioning party and all 
impacted third parties and a reasonable opportunity to cure. The commis- 
sioner may withdraw any favorable determination concerning any petition 
previously granted if the commissioner determines that the petitioner is in 
willful noncompliance with this chapter or the rules enacted under this 
chapter. A determination of ineligibility against the petitioning party, due to 
conduct that occurred after the granting of the initial petition by the 
commissioner, shall not otherwise affect another eligible party’s ability to 
obtain reimbursement from the fund; 

(6) Authorize payments from the fund established by this chapter to a 
petitioner or its designee to reimburse the cost of an investigative or 
remedial response undertaken and approved pursuant to its rules. Sites 
which are high priority sites, as determined during the program entry 
process, will be reviewed by the commissioner, who will authorize the 
reimbursement of funds necessary for the cleanup of such sites with money 
available from the fund. Such authorization for payment from the fund to a 
petitioner or its designee shall be given prior to the expenditure of any fund 
monies; 

(7) Develop rules that institute a process for certification of the comple- 
tion of all necessary investigation and remedial work or further that no 
investigation and remediation is necessary with respect to a site; and 
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(8) Develop and promulgate regulations or guidelines establishing ongo- 

ing best management practices for the drycleaner industry in this state with 
respect to the handling of drycleaning solvent. 

(b) The commissioner shall promulgate all rules and regulations necessary 
to implement this chapter, including, but not limited to, rules on the subjects 
specified above, and shall conduct all contested case proceedings in accordance 
with the Uniform Administrative Procedures Act, compiled in title 4, chapter 
5. Judicial review of final orders of the commissioner in contested case 
proceedings shall be in the chancery court of Davidson County pursuant to the 
Uniform Administrative Procedures Act. 

(c) The commissioner shall promulgate rules that establish a schedule of 
amounts of annual registration fees to be paid by drycleaning facilities that is 
based on the amount of drycleaning solvent purchased. The maximum annual 
registration fee shall be one thousand five hundred dollars ($1,500) and this is 
the amount that shall be paid by abandoned drycleaning facilities. 

(d) The commissioner shall promulgate rules that establish three (3) cat- 
egories of drycleaning facilities based on the amount of solvent used requiring 
payment of the different levels of deductible amounts stated in § 68-217-106. 





History. 
Acts 1995, ch. 541, § 5; 2002, ch. 598, § 3; 
2014, ch. 976, § 3. 


Amendments. 

The 2014 amendment substituted “commis- 
sioner” for “board” throughout the section; in 
(a)(2), deleted “board and” preceding “depart- 
ment”; in (a)(3), substituted “promulgated rules 
and established guidelines” for “guidelines es- 
tablished by the board”; in (a)(4)(B), substi- 
tuted “monies” for “money”; rewrote (a)(4)(D) 
which read: “An appeal of decisions of the 
board’s designee. Such petition processes are to 
place a minimum cost burden on the parties;”; 
in (a)(5), substituted “the” for “its” and “the 


commissioner” for “it”; in (a)(6), substituted 
“the commissioner” for “it”; in (a)(7), substi- 
tuted “commissioner, who” for “board and it” 
and “monies” for “moneys”; deleted former (b) 
which read: “The board may delegate any of its 
rights, duties and responsibilities under this 
chapter to the commissioner, except the duty to 
conduct contested case hearings in accordance 
with the Uniform Administrative Procedures 
Act, compiled in title 4, chapter 5, and the duty 
to promulgate the rules.”; and redesignated 
former (c) through (e) as (b) through (d), respec- 
tively. 


Effective Dates. 
Acts 2014, ch. 976, § 15. May 22, 2014. 


68-217-106. Registration — Payments to the fund. 


(a) Each year, the owner or operator of a drycleaning facility that is currently 
conducting, or intends to conduct for all or part of the year, drycleaning 
operations and each in-state wholesale distribution facility shall register with 
the department on forms provided by the department. 

(b) Current or prior owners or operators of abandoned drycleaning facilities 
may register the site as set out in subsection (a). A current or prior owner or 
operator of an abandoned drycleaning facility who fails to register a site with 
the department as described in subsection (a) shall be permitted to register the 
site; provided, however, that the current or prior owner or operator pays the 
annual registration fees that would have been imposed under this chapter on 
the site if the abandoned drycleaning facility had been registered at the first 
possible date established by this chapter. In addition, such registrant shall pay 
interest on the back registration fees, plus a fifty dollar ($50.00) per month late 
fee for each month since the first month that the site could have registered 
under this chapter. 
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(c) The owner or operator of a drycleaning facility or current or prior owner 
or operator of an abandoned drycleaning facility registered under this section 
shall pay to the department an annual registration fee in accordance with the 
schedule established in the rules of the commissioner. 

(d) It is unlawful to sell or transfer drycleaning solvent to any person 
owning or operating a drycleaning facility unless the owner or operator of the 
drycleaning facility has conspicuously posted a copy of a valid certificate 
evidencing registration of the drycleaning facility pursuant to this chapter at 
the facility. Any person who violates or fails to comply with any provision of 
this subsection (d) shall be subject to a civil penalty of up to ten thousand 
dollars ($10,000) per violation. The commissioner has the authority to assess 
civil penalties under this subsection (d). The recipient of any civil penalty 
under this subsection (d) has the right to appeal such assessment to the 
commissioner. The appeal of any assessment under this subsection (d) shall be 
filed with the commissioner within thirty (80) days of the party’s receipt of the 
assessment. 

(e) A wholesale distributor shall pay to the department an annual registra- 
tion fee of five thousand five hundred dollars ($5,500) per in-state wholesale 
distribution facility. 

(f) At least thirty (80) days before payment of a registration fee is due, the 
department shall attempt to notify and submit a registration fee payment form 
to each drycleaning facility, each in-state wholesale distribution facility and 
each current or prior owner or operator of an abandoned drycleaning facility 
registered under this section. The registration fee payment form provided by 
the department must accompany the registration fee payment. 

(g) In addition to the registration fee required by subsection (c), there is 
established a drycleaning solvent surcharge of: 

(1) Ten dollars ($10.00) for each gallon of dense non-aqueous solvent or 
product purchased by a drycleaning facility; and 

(2) One dollar ($1.00) for each gallon of light non-aqueous solvent or 
product purchased by a drycleaning facility. 

(h) The solvent surcharge required by subsection (g) shall be collected and 
forwarded to the department by the seller of the drycleaning solvent, regard- 
less of the location of such seller. 

(i) The solvent surcharges in subsection (g) shall be paid on a quarterly 
basis and shall be paid to the department for the previous quarter. 

(j) The department shall provide each person who pays a registration fee or 
solvent surcharge under this chapter with a receipt. The receipt or the copy of 
the receipt shall be produced for inspection at the request of any authorized 
representative of the department. 

(k)(1) Prior to the approval of an expenditure of any funds under this chapter 

with respect to reimbursement for investigation or remediation at a particu- 

lar site that has been accepted into the program established by this chapter, 
each drycleaning facility, abandoned drycleaning facility, in-state wholesale 
distribution facility, or impacted third party, that files a petition accepted by 
the commissioner requesting such expenditure, is required to accept respon- 
sibility for incurring response costs associated with each request for reim- 
bursement (deductibles). The deductible for each drycleaning facility shall 
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be based on the quantity of solvent purchased. The commissioner shall 
promulgate rules that establish appropriate categories of facilities to pay the 
following deductible amounts: 

(A) Category 1 drycleaning facilities shall be responsible for five percent 
(5%) of each request for reimbursement up to a total amount of five 
thousand dollars ($5,000) per site per clean-up; 

(B) Gategory 2 drycleaning facilities shall be responsible for ten percent 
(10%) of each request for reimbursement up to a total amount of ten 
thousand dollars ($10,000) per site per clean-up; 

(C) Category 3 drycleaning facilities shall be responsible for fifteen 
percent (15%) of each request for reimbursement up to a total amount of 
fifteen thousand dollars ($15,000) per site per clean-up; 

(2) In-state wholesale distribution facilities shall be responsible for 
twenty-five percent (25%) of each request for reimbursement up to a total 
amount of twenty-five thousand dollars ($25,000) per site per clean-up. 
Abandoned drycleaning facilities shall be responsible for twenty-five percent 
(25%) of each request for reimbursement up to a total amount of twenty-five 
thousand dollars ($25,000) per site per clean-up. An impacted third party’s 
deductible shall be equal to the deductible that would be applicable if the 
impacted third party owned the drycleaning facility, abandoned drycleaning 
facility, or in-state wholesale distribution facility that is the source of the 
release. 

(1) Registration fees and surcharges paid under this section shall be col- 
lected by the department and deposited in the drycleaner environmental 
response fund created under this chapter. 

(m) If the money in the fund exceeds ten million dollars ($10,000,000) 
during any one (1) year, the department shall waive the payment of the solvent 
surcharges and collect only the registration fees for a period of one (1) year. 

(n) The registration fees and surcharges and deductibles prescribed by this 
section may be adjusted by the commissioner, after notice and opportunity for 
public comment, in a manner necessary and appropriate to ensure viability of 
the fund and in furtherance of the purposes of this chapter; provided, that any 
fees or deductibles applicable to abandoned drycleaning facilities shall never 
be in excess of the fees and deductibles applicable to the largest drycleaning 
facility, and there shall be no surcharges on abandoned drycleaning facilities. 


History. 
Acts 1995, ch. 541, § 6; 1996, ch. 860, §§ 4-6; 
2002, ch. 598, §§ 4-6; 2014, ch. 976, §§ 4-8. 


Amendments. 

The 2014 amendment substituted “commis- 
sioner” for “board” throughout the section; and, 
in (m), substituted “If the money” for “If money” 
at the beginning, and combined the former first 


and second sentences by deleting “the board is 
directed to notify the department” at the end of 
the former first sentence, and deleting “Upon 
notification by the board under this subsection 
(m),” preceding “the department”. 


Effective Dates. 
Acts 2014, ch. 976, § 15. May 22, 2014. 


68-217-107. Reimbursement from fund. 


(a) An owner or operator of a drycleaning facility, or in-state wholesale 
distribution facility, the current or prior owner or operator of an abandoned 
drycleaning facility, or an impacted third party may seek reimbursement from 
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the fund for response costs above the applicable deductible set forth in 
§ 68-217-106(k) incurred in connection with a release from a drycleaning 
facility, in-state wholesale distribution facility or abandoned drycleaning 
facility in accordance with regulations established by the commissioner. 

(b) The commissioner may not authorize the expenditure of funds from the 
fund in excess of two hundred thousand dollars ($200,000) per year for releases 
from any individual drycleaning facility, abandoned drycleaning facility, or 
in-state wholesale distribution facility, nor authorize a distribution of monies 
from the fund that would result in a diminution of the fund below a balance of 
one hundred thousand dollars ($100,000) unless an emergency exists at a 
drycleaning facility, abandoned drycleaning facility, or in-state wholesale 
distribution facility that constitutes an imminent and substantial threat to 
human health or the environment. In the event of an emergency as described 
in this subsection (b), the commissioner shall approve the reimbursement of 
reasonable response costs to remove the imminent and substantial threat to 
human health or the environment. 

(c) The commissioner shall not authorize distribution of fund monies to: 

(1) Sites that are contaminated by solvents normally used in drycleaning 
operations where the contamination at such sites did not result from the 
operation of a drycleaning facility, abandoned drycleaning facility, or an 
in-state wholesale distribution facility; 

(2) Sites that are not drycleaning facilities, in-state wholesale distribu- 
tion facilities, or abandoned drycleaning facilities, that are contaminated by 

a release that results from drycleaning solvents being transported to or from 

a drycleaning facility or in-state distribution facility; or 

(3) Any property contaminated by a release from a drycleaning facility, 
abandoned drycleaning facility, or in-state wholesale distribution facility, 
that has been identified by the United States environmental protection 
agency (EPA) as a federal superfund site pursuant to 40 CFR Part 300 et 
seq., except that the commissioner may authorize distribution of the re- 
quired state match up to two hundred thousand dollars ($200,000) per year 
per site; or 

(4) Any drycleaning facility which has obtained a permit pursuant to the 
Resource Conservation and Recovery Act (RCRA), compiled in 42 U.S.C. 
§ 6901 et seq. 


History. power to delegate its duties as contained in 
Acts 1995, ch. 541, § 7; 2014, ch. 976, § 9. § 68-217-105(b). 

“(c) The board shall not authorize a distribu- 

Amendments. tion of moneys from the fund that would result 


The 2014 amendment substituted “commis- 
sioner” for “board” throughout the section; re- 
wrote (b) and (c) which read: “(b) The board 
may not authorize the expenditure of funds 
from the fund in an amount in excess of two 
hundred thousand dollars ($200,000) per year 
for releases from any individual drycleaning 
facility, abandoned drycleaning facility, or in- 
state wholesale distribution facility, except in 
the sole discretion of the board upon request by 
any party, including the department. This pro- 
vision is not subject to the board’s general 


in a diminution of the fund below a balance of 
one hundred thousand dollars ($100,000) un- 
less an emergency exists at a drycleaning facil- 
ity, abandoned drycleaning facility, or in-state 
wholesale distribution facility that constitutes 
an imminent and substantial threat to human 
health or the environment. In the event of an 
emergency as described herein, the board shall 
approve the reimbursement of reasonable re- 
sponse costs to remove the imminent and sub- 
stantial threat to human health or the environ- 
ment. This provision is not subject to the 
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general power to delegate its duties as con- 
tained in § 68-217-105(b).” 


Effective Dates. 
Acts 2014, ch. 976, § 15. May 22, 2014. 


board’s general power to delegate its duties as 
contained in § 68-217-105(b).”; redesignated 
former (d) as (c); and deleted former (e) which 
read: “(e) The ability to authorize distribution 
of the required state match as established by 
subdivision (d)(3) is not subject to the board’s 


68-217-109. Administrative costs. 


The fund shall be available to the commissioner for reasonable administra- 
tive expenditures associated with administering the fund. 


History. commissioner for reasonable administrative ex- 
Acts 1995, ch. 541, § 9; 2014, ch. 976,§ 10.  penditures associated with administering the 
fund.” 
Amendments. 


The 2014 amendment rewrote the section 
which read: “Upon approval of the board,»the 
fund shall be available to the board and the 


Effective Dates. 
Acts 2014, ch. 976, § 15. May 22, 2014. 


68-217-110. Rulemaking. 


The commissioner shall promulgate, after public notice and an opportunity 
for comment, regulations to implement the duties and responsibilities as set 
forth in § 68-217-105, including, but not limited to, standards for evaluating 
releases of drycleaning solvent at or from affected drycleaning facilities, 
in-state wholesale distribution facilities, or abandoned drycleaning facilities 
and for determining what, if any, response action is necessary for any such 
release and standardized methods and techniques for responding to such 
releases and appropriate presumptive remedial responses. Such standards, 
methods and techniques shall, to the maximum extent practicable, be appli- 
cable to all drycleaning facilities, in-state wholesale distribution facilities and 
abandoned drycleaning facilities in this state, and, in any event shall be 
cost-effective, reasonable, and technically feasible. 


History. 
Acts 1995, ch. 541, § 10; 2014, ch. 976, § 11. 


Compiler’s Notes. 

Acts 2014, ch. 976, § 14 provided that all 
rules, regulations, orders and decisions hereto- 
fore issued or promulgated by the drycleaner 
environmental response board, together with 
any matters of the board that are pending on 
May 22, 2014, shall hereafter be administered, 
enforced, modified or rescinded by the commis- 
sioner of environment and conservation. 


68-217-111. Preemption. 


Amendments. 

The 2014 amendment substituted “The com- 
missioner” for “The board” at the beginning, 
and substituted “the duties and responsibili- 
ties” for “its duties and responsibilities” near 
the beginning of the first sentence. 


Effective Dates. 
Acts 2014, ch. 976, § 15. May 22, 2014. 


(a) Notwithstanding any other provision of law, no owner/operator of a 
drycleaning facility or in-state wholesale distribution facility or current or 
prior owner or operator of an abandoned drycleaning facility shall be liable for 
any release under any other law, including any common law claim, except to 
the extent of the deductible set forth in § 68-217-106(k), or for third-party 
claims if such facility or distributor has paid all the registration fees and 
solvent surcharges required under this chapter, materially complies with all 
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rules and regulations required in this chapter, and has had its petition 
accepted by the commissioner for participation in the fund, and the party is in 
material compliance with the commissioner’s requirements for investigatory or 
remedial measures. This section does not preclude claims based solely upon 
personal injuries associated with a claimant’s exposure to drycleaning solvent. 

(b) Notwithstanding any other provision of law, no impacted third party 
shall be liable for any release under any other law, including any common law 
claim, or other third party claims, if the drycleaning facility, abandoned 
drycleaning facility or the in-state wholesale distribution facility which is the 
source of the release to the impacted third party’s real property is eligible for 
participation in the fund, for this site, and the impacted third party or the 
current or prior owner or operator of the drycleaning facility, abandoned 
drycleaning facility or in-state wholesale distribution facility which is the 
source of the release has petitioned the commissioner and had its petition 
accepted by the commissioner for participation in the fund, and the impacted 
third party is in material compliance with any applicable commissioner 
requirements for investigatory or remedial measures. This section does not 
preclude claims based solely upon personal injuries associated with a claim- 
ant’s exposure to drycleaning solvent. 

(c) This section does not apply to any claim filed in any court of competent 
jurisdiction before June 13, 1995. 

(d) Subsections (a) and (b) shall not apply to or limit any claim of a lender 
which arises under a financing arrangement entered into by the owner/ 
operator or impacted third party prior to, on or after June 13, 1995. 


History. substituted “commissioner’s requirements” for 
Acts 1995, ch. 541, § 11; 2014, ch. 976,§ 12. “board’s requirements” near the end of the first 


sentence in (a). 
Amendments. 


The 2014 amendment substituted “commis- Effective Dates. 
sioner” for “board” throughout the section, and Acts 2014, ch. 976, § 15. May 22, 2014. 


68-217-113. State and local permits — Exceptions. 


No state or local permits shall be required for activities that are conducted: 
(1) As part of a response or remedial action overseen by the department 
pursuant to this chapter; 
(2) Entirely on-site; and 
(3) In accordance with this part; 
provided, that such activities meet all standards that would apply if such 
permits were required. 


History. Effective Dates. 
Acts 2002, ch. 598, § 8; 2014, ch. 976, § 13. Acts 2014, ch. 976, § 15. May 22, 2014. 
Amendments. 


The 2014 amendment deleted “and the 
board” preceding “pursuant” in (1). 


Section 
68-221-201. 


68-221-403. 


68-221-409. 


68-221-518. 


68-221-604. 


68-221-605. 
68-221-607. 
68-221-608. 


68-221-611. 
68-221-618. 


68-221-619. 
68-221-620. 


68-221-703. 
68-221-709. 
68-221-714. 


68-221-720. 


68-221-1003. 
68-221-1005. 


68-221-1006. 
68-221-1008. 


68-221-1009. 
68-221-1010. 
68-221-1012. 
68-221-1015. 
68-221-1016. 
68-221-1017. 


68-221-1111. 


68-221-1203. 
68-221-1205. 
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CHAPTER 221 
WATER AND SEWERAGE 


Part 2. Construction of Sewage Treatment Works 


Part definitions. 


> 


Part 4. Subsurface Sewage Disposal Systems 


Duties of commissioner and department — Permit approval — Subsurface sewage 
disposal requirements. 

Permits required — Performance bond requirement — Sewer moratoriums — 
Disclosure upon transfer. 


Part 5. Waterworks Construction Loan Act of 1974 
Powers of Tennessee public utility commission unaffected. 
Part 6. Water and Wastewater Treatment Authority Act 


Creation of authority — Resolution — Petition — Order of approval or disapproval — 
Hearing — Resolution or ordinance — Agreement for transfer. 

Appointment of commissioners — Members — Election of officers — Jurisdiction. 

Powers of authority. 

Charges for services — Classification of customers — Contracts for collection of sewer 
charges — Appeals. 

Power to issue bonds — Conditions of bonds — Rights of bondholders — Execution — 
Tax exemption — Legal investment. 

Compensation of board members. 

[Repealed.] 

Payment restriction — Written acknowledgment for provision of services — Deposit 
and attorney fees — Applicability of section. 


Part 7. Tennessee Safe Drinking Water Act of 1983 


Part definitions. 

Fluoride levels. 

Hearings — Initial order — Review of initial order — Final order — Judicial review 
of final order. 

Lead free requirements — Notice — Exceptions. 


Part 10. Wastewater Facilities 


Part definitions. 

Program for loans, financing and refinancing — Powers of department and authority 
— Audit — Assignment of rights and obligations. 

Prerequisites for and terms of loans. 

Wastewater financing board — Created — Responsibility — Members — Terms — 
Expenses — Quorum — Conflict of interest — Records — Duties of director. 

Wastewater financing board — Powers and duties. 

Facilities with earnings or operating deficit, or operating in default. 

Audited annual financial reports provided. 

Part supplemental — Loan agreements governed by this part. 

Annual report. 

Review and approval of new water or wastewater system — Petition. 


Part 11. Storm Water Management 
Water quality regulation authority not limited by this part. 
Part 12. Drinking Water Revolving Loan Fund Act of 1997 


Part definitions. 

Program for loans, financing and refinancing — Powers of department and authority 
— Priority system and list — Affordability criteria — Intended use plan — 
Recommendations for loans — Audit. 
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Section 
68-221-1206. 


WATER AND SEWERAGE 


68-221-201 


Prerequisites for and terms of loans. 


Part 13. Regional Water and Wastewater Treatment Authority Act 


68-221-1304. 


Creation of authority — Resolution — Petition — Order of approval or disapproval 


— Hearing — Resolution or ordinance — Agreement for transfer. 


68-221-1305. 
68-221-1306. 
688-221-1311. 


Executive director — Budget. 


Appointment of commissioners — Members — Election of officers — Jurisdiction. 


Power to issue bonds — Conditions of bonds — Rights of bondholders — Execution 


— Tax exemption — Legal investment — Conflicting laws — Full faith and credit. 


PART 1 
GENERAL PROVISIONS 


68-221-101. Part definitions. 


Law Reviews. 

Comment: Undermining the Clean Water 
Act: One Court’s Attack On Another Safeguard 
For America’s Waters, 80 Tenn. L. Rev. 585 
(2013). 

Getting to the (Non)Point: Private Gover- 


nance as a Solution to Nonpoint Source Pollu- 
tion, 67 Vand. L. Rev. 539 (2014). 

The Future of Proxy Total Maximum Daily 
Loads After Virginia Department of Transpor- 
tation v. EPA, 67 Vand. L. Rev. En Banc 171 
(2014). 


PART 2 
CONSTRUCTION OF SEWAGE TREATMENT WORKS 


68-221-201. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Authority” means the Tennessee local development authority, a public 
agency, created by title 4, chapter 31, or its successor; 

(2) “Construction” means the erection, building, acquisition, alteration, 
reconstruction, improvement or extension of sewage treatment works, 
preliminary planning to determine the economic and engineering feasibility 
of sewage treatment works, the engineering, architectural, legal, fiscal and 
economic investigations and studies, surveys, designs, plans, working draw- 
ings, specifications, procedures, and other action necessary in the construc- 
tion of sewage treatment works, and the inspection and supervision of the 
construction of sewage treatment works; 

(3) “Department” means the department 
conservation; 

(4) “Eligible project” means a project for construction of sewage treatment 
works: 

(A) For which approval is required under this chapter; 

(B) Which is, in the judgment of the department, either eligible for 
federal pollution abatement assistance, or required to be undertaken by a 
federal or state agency, whether or not federal funds are then available 
therefor; 

(C) Which conforms with applicable rules and regulations of the depart- 
ment; and 
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(D) Which is, in the judgment of the department, necessary for the 
accomplishment of the state’s policy of water purity as established by the 
Tennessee board of water quality, oil and gas under § 69-3-105; 

(5) “Federal pollution abatement assistance” means funds available to a 
municipality, either directly or through allocation by the state, from the 
federal government as grants for construction of sewage treatment works; 

(6) “Grant,” “grants,” “state grant,” “state grants,” “repayable grant,” or 
“repayable grants” means the loan or loans of state funds to a municipality 
to be repaid by the municipality excluding any federal pollution abatement 
assistance; 

(7) “Municipality” means any county, town or city, or special district 
empowered to provide municipal sewage collection and treatment services, 
or any combination of two (2) or more of the foregoing acting jointly, in 
eonnection with an eligible projéct; | 

(8) “Sewage treatment works” means any facility for the purpose of 
treating, neutralizing or stabilizing municipal sewage, including treatment 
or disposal plants, the necessary intercepting, outfall and outlet sewers, 
pumping stations integral to such plants or sewers, equipment and furnish- 
ings thereof and their appurtenances; and 

(9) “User” means the owner, tenant or occupant of any lot or parcel of land 
connected to a sanitary sewer, or for which a sanitary sewer line is available 
if a municipality levies a sewer charge on the basis of such availability. 


History. 1-43 of chapter 839 of the Public Acts of 2018. 
Acts 1967, ch. 362, § 1; 1970, ch. 521, § 1; That act had provided for the contingent 

1978, ch. 843, § 1; 1982, ch. 873, § 1; T.C.A.. amendment of this section; however, that 

§§ 53-2017, 53-2028; Acts 1989, ch. 233, § 7; amendment did not take effect. 

T.C.A., § 68-13-201; Acts 2018, ch. 839, § 22. 


Compiler’s Notes. 
Acts 2021, ch. 548, § 1 repealed act sections 


PART 4 
SUBSURFACE SEWAGE DISPOSAL SYSTEMS 


68-221-403. Duties of commissioner and department — Permit ap- 
proval — Subsurface sewage disposal requirements. 


(a) It is the duty of the commissioner to: 

(1) Exercise general supervision over the planning, location, construction, 
operation and maintenance of subsurface sewage disposal systems; 

(2) Adopt and promulgate rules and regulations as the commissioner 
deems necessary to accomplish the purposes of this part, including the 
adoption of a system of fees for services and permits; 

(3) Establish standards for subsurface sewage disposal systems and 
proposed subdivisions where subsurface sewage disposal systems are to be 
used; 

(4) Enforce this part and rules and regulations promulgated pursuant to 
this part and make such inspections and investigations as are necessary to 
determine compliance with the same; 
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(5) Review and approve the plans and plats of proposed subdivisions; 

(6) Issue permits for the installation of subsurface sewage disposal 
systems. Such permits must be granted or denied within forty-five (45) 
calendar days of receiving all information necessary to make a determina- 
tion or the department shall refund the permit processing fee to the permit 
applicant. The information necessary to make a determination must be 
communicated to the permit applicant in writing. If the commissioner denies 
an application, the denial must include a clear, written explanation for the 
denial with citations to any rules or statutes that were relied on in making 
the determination; 

(7) Issue permits to persons engaging in the business of the construction, 
alteration, extension or repair of subsurface sewage disposal systems and to 
persons engaging in the business of removing accumulated waste from such 
systems; 

(8) Suspend or revoke permits issued to persons engaging in the business 
of construction, alteration, extension or repair of subsurface sewage disposal 
systems and to persons engaging in the business of removing accumulated 
waste from such systems, when it is determined that the person has violated 
this part or applicable rules and regulations; 

(9) Require the submission of information in addition to that otherwise 
required by rules or regulations deemed necessary by the commissioner to 
determine the suitability of individual lots for subsurface sewage disposal 
systems; and 

(10) Enter into an agreement or contract with county health departments 
whereby the departments would implement this part or its equivalent in 
their respective area(s) or jurisdiction. The duty to enter into an agreement 
or contract shall be mandatory on the commissioner in counties of the first 
class and the second class which are administering a subsurface sewage 
disposal program on April 15, 1986, and in other counties the duty to enter 
into an agreement or contract shall be mandatory for the commissioner 
when a request is made to the commissioner by the county mayor of such 
county; provided, that the following conditions shall apply: 

(A) State reporting requirements must be met by the county health 
departments; 

(B) The county health department program standards must be at least 
as stringent as those of the state law and regulations; 

(C) The commissioner shall retain the right to exercise oversight and 
evaluation of performance of the county health departments and to 
terminate the agreement or contract for cause immediately or otherwise, 
upon reasonable notice; 

(D) The commissioner may set such other fiscal, administrative or 
program requirements as the commissioner deems necessary to maintain 
consistency and integrity of the statewide program; and 

(KE) Staffing and resources must be adequate to implement and enforce 
the program in the local jurisdictions. 

(b) The commissioner may stipulate those parts of the rules, regulations and 
standards which may be waived for subdivisions containing fewer than five (5) 
lots. 
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(c) An applicant for a subsurface sewage disposal permit for a parcel of 
property may submit to the department the results of a high intensity soils 
evaluation by a soil scientist certified by the department or the results of 
percolation tests performed on the property. A permit must be issued to such an 
applicant for all lots within the parcel which comply with the regulations 
authorized under subdivision (a)(2) and meet the following requirements: 

(1) The results of the percolation test or high intensity soils evaluation 
must clearly establish that the lot has a percolation rate of: 

(A) Not more than one hundred five (105) minutes per inch. The 
percolation holes used to determine this rate must be located at the 
intersection of lines in a grid pattern with maximum perpendicular 
distances of fifty feet (50’) between the lines of the grid. Each hole shall be 
considered reasonably representative of a square area of two thousand five 

~ hundred square feet (2,500 ‘sq. ft.) which includes that hole in the 

approximate center of the square; or 

(B) Not less than one hundred six (106) minutes per inch and not more 
than one hundred twenty (120) minutes per inch; provided, that an 
alternative method of subsurface sewage disposal is used. The percolation 
holes used to determine this rate must be located at the intersection of 
lines in a grid pattern with maximum perpendicular distances of twenty- 
five feet (25') between the lines of the grid. Each hole shall be considered 
reasonably representative of a square area of six hundred twenty-five 
square feet (625 sq. ft.) which includes that hole in the appropriate center 
of the square; 

(2) All percolation tests shall be performed by a soil scientist, engineer, 
registered professional environmentalist, professional geologist, registered 
environmental health specialist/registered sanitarian with more than five 
(5) years experience in a subsurface sewage regulatory program and who has 
received credentials from the National Environmental Health Association, 
or surveyor licensed in this state and must be carried out in accordance with 
the regulations of the department; 

(3) The grid pattern referred to in subdivision (c)(1) shall be located 
within the area to be utilized for the disposal field and reserve area in such 
a manner as to provide reliable information regarding the percolation rate of 
the entire area to be utilized for the disposal field and reserve area; 

(4) If a percolation test hole within the test grid is unacceptable because 
the depth to rock is too little, that fact shall not necessarily mean that the 
remainder of the area within the test grid is unacceptable, only that the area 
represented by that particular hole is unacceptable; 

(5) The department shall report the actual average percolation rate, as 
determined by the percolation test, on the subsurface sewage disposal 
system permit. The actual average percolation rate shall be determined by 
averaging only the test results from the area actually to be covered by the 
permit; 

(6) The disposal field shall contain a minimum of three hundred seventy 
square feet (370 sq. ft.) of trench bottom area per bedroom; and 

(7) When a permit applicant intends to rely upon the results of percolation 
tests, the applicant shall not be required to perform a high intensity soils 
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evaluation of the area proposed for the subsurface sewage disposal system. 

However, for proposed subdivisions, the applicant shall submit a plat 

showing the results of a soils evaluation performed by a soil scientist 

certified by the department, the sole purpose of which is to determine which 
portions, if any, of the area proposed for the disposal field and reserve area 
are unsuitable for percolation tests because of depth to rock, slope or water 
problems. For individual lots which are not part of a subdivision, the general 
soils evaluation described in the preceding sentence is not required, but an 
evaluation of the lot may be performed by an employee of the department 
without preparing a plat. The percolation tests used to determine the actual 
average percolation rate of the area to be used for the disposal field and 
reserve area shall be run after the submission of the general soils evaluation, 
and the department shall be notified at least three (3) days prior to the day 

that these tests will be run. If the general soils evaluation concludes that a 

particular area is unsuitable for percolation tests, the applicant may then 

perform a high-intensity soils evaluation of that area to gather additional 
information which may show that the area is suitable for percolation tests. 

When a proposed area is determined to be unsuitable for percolation tests, 

that area may be further evaluated to determine its suitability for an 

alternative subsurface sewage disposal system, and where found appropri- 
ate, shall be approved by the department for an alternative system. 

(d) Permits for the construction of subsurface sewage disposal systems shall 
be issued for single family residence lots in subdivisions which were approved 
by the local health authority prior to April 15, 1986, in accordance with the 
following requirements: 

(1) Permits for lots within subdivisions approved prior to July 10, 1974, 
shall be based upon soils or percolation data, where such data are available 
for the recorded plat of the subdivision, and systems shall be constructed in 
accordance with the requirements authorized by subdivisions (a)(2) and (3), 
except for those provisions dealing with duplicate area and slope; 

(2) Permits for lots with subdivisions approved July 10, 1974, or after, 
shall be based upon soils or percolation data, where such data are available 
for the recorded plat of the subdivision, and systems shall be constructed in 
accordance with the requirements authorized by subdivisions (a)(2) and (3); 

(3) In the absence of any data on file or on the recorded plat, permits shall 
be issued and systems constructed in accordance with the requirements 
authorized by subdivisions (a)(2) and (3), except those provisions dealing 
with duplicate area and slope. The disposal field for these systems shall 
contain at least three hundred seventy square feet (370 sq. ft.) of trench 
bottom area per bedroom; or, if the lot does not have sufficient area to install 
this amount, the maximum square footage that can be installed; provided, 
that an absolute minimum of two hundred square feet (200 sq. ft.) per 
bedroom must be installed. The permit shall note that the system is for an 
approved subdivision without adequate available soils or percolation data; 
and 

(4) The eighteen inch (18”) requirement of subsection (f) does not apply to 
systems approved under this subsection (d), or to subdivisions approved by 
the commissioner prior to July 1, 1990. 
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(e)(1) In the adoption and promulgation of rules and regulations under this 
section, the standards for subsurface sewerage disposal systems shall, in 
counties with a population of not less than twelve thousand three hundred 
fifty (12,350) nor more than twelve thousand four hundred (12,400), accord- 
ing to the 1970 federal census or any subsequent federal census, provide that 
the media for the disposal fields shall consist of crushed rock or gravel 

varying in size from three-fourths inch (34") to two and one-half inches (2%4"); 

or of creek gravel; or of other material authorized for substitution by the 

county sanitation officer. 

(2) In the adoption and promulgation of rules and regulations under this 
section, the standards for subsurface sewage disposal systems shall, in 
counties with a population of not less than six thousand (6,000) nor more 
than six thousand one hundred twenty-five (6,125), and in counties with a 
population of not less than nine thousand six hundred fifty (9,650) nor more 
than nine thousand seven hundred fifty (9,750), if approved by a two-thirds 
(24) vote of the legislative body of such county before September 6, 1983, all 
according to the 1980 federal census or any subsequent federal census, 
provide that the media for the disposal fields shall consist of crushed rock or 
gravel varying in size from three-fourths inch (%4”) to two and one-half inches 
(21%"): or of creek gravel; or of other material authorized for substitution by 
the county sanitation officer. 

(f) It is permissible to use blasting to remove unwanted rock in order to 
install a septic tank or a solid line leading to the tank or from the tank to the 
disposal field. Where blasting is used in the construction of the disposal field, 
no section of pipe designed to let, or capable of letting, water escape through 
perforations, joints, or any other opening shall be located within ten feet (10’) 
horizontally of rock which has been blasted, and an anti-seep collar shall be 
installed at the junction of the perforated pipe and a solid pipe passing through 
the zone of blasted rock in such a manner as to prevent sewage discharged 
from perforations in the perforated pipe from moving laterally from the 
perforated pipe toward the blasted rock. In addition to the other requirements 
contained in the regulations, in no case shall any section of pipe designed to let, 
or capable of letting, water escape through perforations, joints, or any other 
opening be located within eighteen inches (18”) (at least twelve inches (12”) 
shall be undisturbed soil) vertically of rock in the area of karst geology 
(however the department may specify a lesser distance in a non-karst area) or 
within three feet (3’) horizontally of rock which has not been blasted. This 
subsection (f) is applicable to all subsurface sewage disposal system permits 
issued by the commissioner. 

(g)(1) Where the undisturbed soil layer above rock is between eighteen 

inches (18”) and twenty-four inches (24”) deep, a low pressure pipe system 

may be installed; provided, that no portion of any seepage trench (i.e., 

aggregate-encased-perforated pipe) is within three feet (3’) horizontally of 

rock which has not been blasted and ten feet (10’) horizontally of rock which 
has been blasted. The elevation of each perforated distribution pipe in the 
low pressure pipe system shall be the same as the elevation of the natural 

soil in the vicinity of each pipe. Each perforated pipe shall be installed on a 

bed of aggregate located in a trench excavated six inches (6”") wide and six 
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inches (6”) deep into undisturbed natural soil. Each perforated pipe shall be 
covered by two inches (2”) of aggregate. Each seepage trench shall be 
separated five feet (5') horizontally and covered with at least twelve inches 
(12”) of compatible soil; provided, that all vegetation is removed from the 
original soil surface and it is plowed to a depth of three inches (3”) with a 
chisel plow prior to the placement of the added soil. The covering soil shall 
extend, at a minimum depth of twelve inches (12”), for a distance of five feet 
(5’) beyond the perimeter of the area containing the seepage trenches and 
then taper to natural soil level with a maximum side slope for the covering 
soil of three (3) to one (1) G.e., three feet (3’) horizontal to one foot (1’) 
vertical). At least five (5) observation tubes shall be provided by installing 
fourteen inch (14”) long sections of one and one half inch (1.5”) diameter pipe 
that will extend from the natural soil surface to above the surface of the 
covering soil. The location of the observation tubes will be specified for each 
system by a soil scientist certified by the department. 

(2) Before any system may be approved under this subsection (g), a soils 
evaluation must be made by a soil scientist certified by the department, and 
the department must find that the soil is sufficiently permeable to allow 
proper absorption of the sewage into the soil. To the extent they are not 
inconsistent with this subsection (g), the general regulations governing low 
pressure pipe systems are applicable to systems installed pursuant to this 
subsection (g). 

(3) Any system approved under this subsection (g) shall be identified on a 
restrictive covenant filed with the local register of deeds for the property 
served by the system. 

(h) Recognizing the acute need for environmentally safe and economically 
feasible on-site wastewater disposal systems for sites with marginal soil 
resources, and further recognizing the potential for development of numerous 
satisfactory designs, the department is charged to continually strive to identify 
and/or develop design and operating criteria for systems that have potential 
for functioning properly on sites with limited soil depth above a limiting 
horizon (e.g., fragipan, perched water table, rock). 

(i) When the undisturbed soil layer above rock is between twenty-four 
inches (24”) and thirty-six inches (36”) deep, a conventional disposal system 
may be installed, if the following requirements are met: 

(1) The depth of gravel in the trench shall be either eight inches (8”), ten 
inches (10”) or twelve inches (12”) with a minimum depth underneath the 
pipe of three inches (3”) and with a minimum depth above the pipe of one 
inch (1”). As the depth of gravel is reduced to ten inches (10”) or eight inches 
(8”), the length of the trenches will increase proportionately such that the 
total cubic footage and the infiltrative surface on the side wall of the trenches 
will remain constant; 

(2) The original soil surface shall be at least seven inches (7”) above the 
top of the gravel in the trench; 

(3) There shall be at least nine inches (9") of undisturbed soil between the 
trench bottom and rock; 

(4) The disposal field area shall have at least ten inches (10") of backfill 
above the elevation of the gravel in the trench. A maximum of three inches 
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(3”) of the backfill may be compatible soil fill; provided, that all vegetation is 
removed from the original soil surface and it is plowed to a depth of three 
inches (3”) with a plow prior to the placement of the added soil. The covering 
soil shall extend, at the required depth, for a distance of five feet (5') beyond 
the perimeter of the area containing the seepage trenches and then taper to 
natural soil level with a slope for the covering soil of three feet (3’) horizontal 
to one foot (1’) vertical or flatter; and 

(5) The eighteen inch (18”) requirement of subsection (f) does not apply to 
systems approved under this subsection (i). To the extent they are not 
inconsistent with this subsection (i), the general regulations governing 
conventional disposal systems are applicable to systems installed pursuant 
to this subsection (i). 

(j) In addition to the department’s authorization for systems which have 
gained the approval of the National Sanitation Foundation, the department 
shall also authorize the use of not more than fifty (50) units of any system 
which meets the National Sanitation Foundation Standard 40 conducted by a 
research I institution that has an accredited civil and environmental engineer- 
ing program; provided, that the applicant for any such unit shall, in addition 
to all other fees prescribed, pay to the department a special inspection fee of 
one hundred dollars ($100). 

(k) Permits shall be issued for the repair of any system in existence prior to 
July 1, 1990, pursuant to statutes, rules and regulations in effect on June 30, 
1990. 7 
(1) The commissioner shall use a portion of the fees imposed and collected 
pursuant to state law to fund a position in the division of ground water 
protection. The person filling this position shall perform the following tasks: 

(1) Determine the number of lots approved by the local health authority 
and/or the commissioner prior to July 1, 1990, in at least ten (10) counties in 
this state, which counties shall be selected by the department as represen- 
tative of counties which have the greatest need for alternative subsurface 
sewage disposal systems; 

(2) Gather and compile all readily available information, from other 
states and from throughout this state, concerning all alternative subsurface 
sewage disposal systems which might feasibly be used in this state, and 
make this information available to members of the public; and 

(3) Communicate on a regular basis with members of the public concern- 
ing the availability, cost, environmental advantages, and other factors 
relevant to alternative subsurface sewage disposal systems. 


History. 

Acts 1973, ch. 188, §§ 3-13; 1975, ch. 301, 
§§.,1, 33,1976, ch».629, § 13,1979; ch. .212,°§. 1; 
1980, ch. 465, § 1; 1980, ch. 855, §§ 1, 2; 1982, 
ch. 781, § 1; T.C.A., § 53-2044; Acts 1983, ch. 
477, §§ 1, 2; 1986, ch. 735, § 2; 1987, ch. 246, 
§ 1; 1989, ch. 485, §§ 1-5; 1990, ch. 705, § 1; 
1990, ch. 1063, § 1; 1991, ch. 417, § 9; 1991, ch. 
513, §§ 1-4, 6; T.C.A., § 68-13-403; Acts 1993, 


ch. 325, § 3; 1998, ch. 748, § 1; 2003, ch. 90, 
§ 2; 2020, ch. 726, § 1. 


Amendments. 
The 2020 amendment added the last three 
sentences in (a)(6). 


Effective Dates. 
Acts 2020, ch. 726, § 2. June 22, 2020. 
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68-221-409. Permits required — Performance bond requirement — 
Sewer moratoriums — Disclosure upon transfer. 


(a) Any person proposing to construct, alter, extend or repair subsurface 
sewage disposal systems, or engage in the business of removing accumulated 
wastes from such systems, shall secure a permit from the commissioner, in 
accordance with this part and rules and regulations promulgated pursuant to 
this part. 

(b) If the permit of an installer of subsurface sewage disposal systems has 
been suspended or revoked after January 1, 2006, or if the department denies 
an application for renewal of a permit after January 1, 2006, and the permit is 
later reinstated or the installer later applies for a new permit, then to be 
eligible to receive such reinstated or new permit, the installer shall file with 
the commissioner a performance bond, or an irrevocable letter of credit, in the 
amount of thirty thousand dollars ($30,000), for the benefit of any person who 
hires the installer and is damaged because of any negligence or fraud by the 
installer. Any person so damaged may sue directly on the bond without 
assignment of the bond. Liability under any such bond may not exceed, in the 
ageregate, the amount of the bond. If the bond of such installer later ceases to 
be in effect, the permit of the installer shall become null and void, subject to 
reinstatement, if a new bond is provided. 

(c)(1) The commissioner shall not deny a permit for a subsurface sewage 

disposal system solely because a public sewer system is accessible if: 

(A) The department or a local government has placed a moratorium on 
additional connections to the public sewer system; and 

(B) The applicant submits documentation with the application for a 
permit that the applicant cannot connect, or has been delayed from 
connecting, to the public sewer system because of the moratorium. 

(2) For purposes of subdivision (c)(1)(B), a person has been delayed from 
connecting to a public sewer system because of a moratorium if the person 
has been placed on a waiting list by the public sewer system due to a 
moratorium. 

(d) In any transfer by sale, exchange, installment land sales contract, or 
lease with option to buy residential real property consisting of not less than 
one (1) nor more than four (4) dwelling units, including site-built and 
nonsite-built homes, for which a permit was issued under this part and a 
subsurface sewage disposal system installed, whether or not the transaction is 
consummated with the assistance of a licensed real estate broker or affiliate 
broker, the potential future obligation to connect to the public sewer system 
must be disclosed by the seller to the purchaser. The remedies for a failure to 
disclose are the same as those provided under title 66, chapter 5, part 2. 


History. Amendments. 
Acts 1973, ch. 188, § 7; T.C.A., § 53-2050; The 2019 amendment added (c) and (d). 
Acts 1986, ch. 735, § 5; T.C.A., § 68-13-409; 


Acts 2005, ch. 495, §§ 1-3; 2010, ch. 1032,§ 21; Effective Dates. 
2019, ch. 116, § 1. Acts 2019, ch. 116, § 2. April 9, 2019. 
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PART 5 
WATERWORKS CONSTRUCTION LOAN ACT OF 1974 


68-221-518. Powers of Tennessee public utility commission unaffected. 


Nothing in this part shall be construed as impairing the powers and duties 
of the Tennessee public utility commission with respect to special districts 


empowered to provide water services. 


History. 

Acts 1974, ch. 671, § 18; T.C.A., §§ 53-2072, 
68-13-518; Acts 1995, ch. 305, § 133; 2017, ch. 
94, § 74. 


Amendments. 
The 2017 amendment substituted “Terines- 


see public utility commission” for “Tennessee 
regulatory authority”. 


Effective Dates. 
Acts 2017, ch. 94, § 83. April 4, 2017. 


PART 6 


WATER AND WASTEWATER TREATMENT AUTHORITY 
ACT 


68-221-601. Short title. 


Attorney General Opinions. 
Powers of water and wastewater treatment 


authority outside of its service area. OAG 11- 
53, 2011 Tenn. AG LEXIS 55 (6/30/11). 


68-221-602. Authorities created as public and governmental bodies — 
Property and revenue exempt from taxes. 


NOTES TO DECISIONS 


1. Implied Private Right of Action. 
Customer had an implied private right to 
contest a wastewater authority’s charge be- 
cause (1) the customer was an intended benefi- 
ciary of T.C.A. § 68-221-608, (2) T.C.A. § 68- 
221-607(a)(1) let the authority be sued, and no 
intent to deny such a right of action appeared, 
and (3) an implied private right of action was in 
conformance to T.C.A. § 68-221-602(a), so it 


68-221-604. Creation of authority — 


was error to apply the Utility District Law of 
1937, T.C.A. §§ 7-82-101 to 7-82-804, since the 
authority was not a utility district. Am. Heri- 
tage Apts., Inc. v. Hamilton County Water & 
Wastewater Treatment Auth., — S.W.3d —, 
2015 Tenn. App. LEXIS 43 (Tenn. Ct. App. Jan. 
30, 2015), aff'd in part, rev'd in part, 494 S.W.3d 
31, 2016 Tenn. LEXIS 269 (Tenn. Apr. 8, 2016). 


Resolution — Petition — Order of 


approval or disapproval — Hearing — Resolution or ordi- 
nance — Agreement for transfer. 


(a) A city, metropolitan, or county government may create a water or 
wastewater treatment authority in the manner provided in this part. 

(b)(1) The governing body of the creating governmental entity shall adopt, 

and its executive officer shall approve, a resolution to submit a petition to the 

water and wastewater financing board for review and approval. The petition 


must include: 


(A) A statement of the service the proposed authority will provide and 


the necessity of that service; 
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(B) The proposed corporate name and boundaries of the authority’s 
service area; 

(C) A statement explaining why an existing utility district, treatment 
authority, or municipal or county service cannot adequately provide the 
needed service because of cost, time, or other service delivery factors; and 

(D) An estimate of: 

(i) The cost of the acquisition or construction of the facility; 
(ii) The cost of operating the proposed facility; 

(iii) Anticipated personnel needs; and 

(iv) The rates and charges for the proposed utility service. 

(2) An estimate under subdivision (b)(1)(D)(@) is not a limitation on the 
financing of improvements or extensions of a facility. 

(3) A majority of the governing body of the creating governmental entity 
and its executive officer must sign the petition. 

(4) The petition must include the notarized signatures and residential 
addresses of both a majority of the governing body and its executive officer. 
(c)(1) The water and wastewater financing board shall issue an order 
approving or disapproving the petition for the incorporation of the authority 
within ninety (90) calendar days of receipt of the petition by the board, its 
agent, or its representative. 

(2) If the water and wastewater financing board approves the petition, 
then the water and wastewater financing board shall forward its order of 
approval and the original petition to the governing body of the creating 
governmental entity and its executive officer. 

(3) Ifthe water and wastewater financing board fails to act on the petition 
within ninety (90) calendar days of receipt of the petition, then the water and 
wastewater financing board, its agent, or its representative shall return the 
original petition to the governing body of the creating governmental entity 
and its executive officer. 

(4) If the water and wastewater financing board disapproves the petition, 

then the water and wastewater financing board shall forward its order of 
disapproval to the governing body of the creating governmental entity and 
its executive officer. Petitioners may appeal the order disapproving the 
petition to the circuit court of the county in the manner provided by law for 
appeals from the court of general sessions. 
(d)(1) If the water and wastewater financing board approves a petition under 
subdivision (c)(1), or fails to act on a petition under subdivision (c)(3), then 
the governing body of the creating governmental entity shall adopt, and its 
executive officer shall approve, a resolution calling a public hearing on the 
question of creating an authority. 

(2) The creating governmental entity shall publish notice of the date, 
time, place, and purpose of the hearing at least once each week for two (2) 
consecutive weeks in a newspaper of general circulation, the last publication 
occurring at least one (1) week prior to the date of the hearing. 

(e) The hearing will be before the governing body and all interested persons 
shall have an opportunity to be heard. 

(f)(1) If the governing body determines, after a hearing, that the public 

convenience and necessity require the creation of an authority, then the 

governing body shall adopt, and its executive officer shall approve, a 
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resolution or an ordinance so declaring and creating an authority. 

(2) A resolution or ordinance under subdivision (f)(1) must designate the 
name and principal office address of the authority. 

(3) A governing body shall file a certified copy of the resolution or 
ordinance with the secretary of state, along with the resolution approving 
the appointment of the board of commissioners as provided for in § 68-221- 
605. The’ authority constitutes a body politic and corporate upon adoption 
and filing. 

(g) Acreating governmental entity and a participating governmental entity 


shall enter into an agreement with the authority for the orderly transfer to the 
authority of the treatment works’ properties, functions, service area, and 
outstanding obligations. The agreement may include provisions for the reim- 
bursement of any such governmental entity for its obligations issued for 


treatment works. 


History. 
Acts 1974, ch. 605, § 4; T.C.A., §§ 53-6004, 
68-13-604; Acts 2020, ch. 720, § 3. 


Amendments. 

The 2020 amendment, in (a), substituted “or 
county government” for “government or county” 
and substituted “r” for “and” preceding “waste- 
water”; added present (b) and (c); rewrote for- 
mer (b), redesignated as present (d), which 
read: “(b)(1) The governing body of the creating 
governmental entity shall adopt, and its execu- 
tive officer shall approve, a resolution calling a 
public hearing on the question of creating an 
authority. 

“(2) Notice of the date, hour, place and pur- 
pose of such hearing shall be published at least 
once each week for two (2) consecutive weeks in 
a newspaper of general circulation in the cre- 
ating governmental entity, the last such publi- 
cation to be at least one (1) week prior to the 
date set for the hearing.”; redesignated former 
(c) as present (e); rewrote former (d), redesig- 
nated as present (f), which read: “(d)(1) After 
the hearing, if the governing body determines 
that the public convenience and necessity re- 
quire the creation of an authority, it shall 


adopt, and its executive officer shall approve, a 
resolution or an ordinance so declaring and 
creating an authority, which resolution or ordi- 
nance shall also designate the name and prin- 
cipal office address of the authority. 

“(2) A certified copy of the resolution or ordi- 
nance shall be filed with the secretary of state 
of Tennessee, along with the resolution approv- 
ing the appointment of the board of commis- 
sioners as provided for in § 68-221-605, and 
upon such adoption and filing, the authority 
shall constitute a body politic and corporate, 
with all the powers hereinafter provided.”; re- 
designated former (e) as present (g); and, in 
present (g), deleted the (1) and (2) designations, 
deleted “Whenever an authority shall be cre- 
ated under this part,” from the beginning, and 
substituted “a participating” for “any partici- 
pating”. 


Effective Dates. 
Acts 2020, ch. 720, § 6. June 22, 2020. 


Attorney General Opinions. 

Powers of water and wastewater treatment 
authority outside of its service area. OAG 11- 
53, 2011 Tenn. AG LEXIS 55 (6/30/11). 


68-221-605. Appointment of commissioners — Members — Election of 


officers — Jurisdiction. 


(a)(1) The governing body of the authority shall be a board of commissioners 
of five (5) persons appointed by the executive officer of the creating 
governmental entity and approved by its governing body. 

(2) The board of commissioners shall include a person of good standing 
and reputation in each of the following fields: engineering, law, industry or 
commerce, and finance. 

(3) Notwithstanding subdivision (a)(2), the board of commissioners for a 
water and wastewater treatment authority that does not provide water 
service shall include a person of good standing and reputation in each of the 
following fields: engineering, industry, commerce, and finance. 
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(b)(1) If there are one (1) or more participating governmental entities, one (1) 

additional member of the board shall be appointed by the executive officer of 

each participating governmental entity and approved by its governing body. 

(2) The vote of each member of the board shall reflect the population of the 
area of the governmental entity which the member represents, with the five 
(5) members representing the creating governmental entity, each having a 
vote reflecting one-fifth (%) of the population of the area of the entity. 

(c) Commissioners first appointed to the board shall be appointed for terms 
of one (1), two (2), three (3), four (4) and five (5) years, respectively, but 
thereafter each commissioner shall be appointed for a term of five (5) years. 

(d)(1) Any vacancy by reason of nonresidence, incapacity, resignation or 

death shall be filled in like manner for the unexpired term. 

(2) A commissioner’s term shall continue until the appointment and 
qualification of such commissioner’s successor. 

(3) Acommissioner may be removed from office by a two-thirds (24) vote of 
the governing body of the governmental entity which approved the commis- 
sioner’s appointment, but only after notice of the cause of the removal shall 
have been served upon the commissioner, and only after the commissioner 
shall have been granted an opportunity for a public hearing on such cause. 
(e)(1) The board shall elect from among its members a chair and vice chair, 
each of whom shall continue to be voting members, and shall adopt its own 
bylaws and rules of procedure. 

(2) The presence of commissioners having a majority of the voting 
strength of the commissioners shall constitute a quorum for the transaction 
of business. 

(3) Except as herein expressly otherwise specified, all powers herein 
granted to an authority shall be exercised by the board. 

(4) Commissioners shall receive no salary but shall be reimbursed for 
necessary expenses incurred in the performance of their official duties. 

(5) Neither the Tennessee public utility commission nor any other board 
or commission of like character hereafter created shall have jurisdiction over 
the authority in the management and control of any treatment works, 
including the regulation of its rates, fees or charges. 

(f)(1) All members of the board shall, within one (1) year of initial appoint- 

ment or election to the board of commissioners or within one (1) year of 

reappointment or reelection to the board of commissioners, attend a mini- 
mum of twelve (12) hours of training and continuing education in one (1) or 

more of the subjects listed in subdivision (f)(3). 

(2) In each continuing education period after the initial training and 
continuing education required by subdivision (f)(1), a board member shall 
attend a minimum of twelve (12) hours of training and continuing education 
in one (1) or more of the subjects listed in subdivision (f)(3). For the purposes 
of this subsection (f), “continuing education period” means a period of three 
(3) years beginning January 1 after the calendar year in which a board 
member completes the training and continuing education requirements set 
forth in subdivision (f)(1) and each succeeding three-year period thereafter. 

(3) The subjects for the training and continuing education required by 
this subsection (f) shall include, but not be limited to, board governance, 
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financial oversight, policy-making responsibilities, and other topics reason- 
ably related to the duties of the members of the board of commissioners of an 
authority. 

(4) Any association or organization with appropriate knowledge and 
experience may prepare a training and continuing education curriculum for 
board members covering the subjects set forth in subdivision (f)(3) to be 
submitted to the comptroller of the treasury for review and approval prior to 
use. The comptroller shall file a copy of approved training and continuing 
education curriculum with the water and wastewater financing board. 
Changes and updates to the curriculum shall be submitted to the comptrol- 
ler for approval prior to use. Any training and continuing education 
curriculum approved by the comptroller shall be updated every three (3) 
years and resubmitted to the comptroller for review and approval. 

_ (5) For purposes of this subsection (f), a board member may request a 
training and continuing education extension of up to six (6) months from the 
comptroller of the treasury or the comptroller’s designee. The request shall 
only be granted upon a reasonable showing of substantial compliance with 
this subsection (f). If the extension is granted, the board member must 
complete any additional required training hours necessary to achieve full 
compliance for only the relevant continuing education period within the 
extension period. The board member shall file copies of any extension 
request letters and corresponding comptroller of the treasury determination 
letters with the water and wastewater financing board. 

(g) If any member of the board fails to meet the training and continuing 


education requirements set forth in subsection (f) before the end of the 
continuing education period or before the end of any extension approved by the 
comptroller of the treasury or the comptroller’s designee, then such member 
shall not be eligible for reappointment or reelection to another term of office. 


History. 

Acts 1974, ch. 605, § 5; T.C.A., §§ 53-6005, 
68-13-605; Acts 1995, ch. 305, § 134; 2017, ch. 
94, § 75; 2017, ch. 118, § 4; 2018, ch. 696, § 1; 
2020, ch. 627, § 5. 


Amendments. 

The 2017 amendment by ch. 94 substituted 
“Tennessee public utility commission” for “Ten- 
nessee regulatory authority” in (e)(5). 

The 2017 amendment by ch. 118 added (f) 
and (g). 


68-221-607. Powers of authority. 


The 2018 amendment added (a)(3). 

The 2020 amendment substituted “board 
member” for “municipal utility board commis- 
sioner” in the second sentence of (f)(2). 


Effective Dates. 
Acts 2017, ch. 94, § 83. April 4, 2017. 
Acts 2017, ch. 118, § 6. April 12, 2017. 
Acts 2018, ch. 696, § 2. April 9, 2018. 
Acts 2020, ch. 627, § 10. March 20, 2020. 


(a) An authority has all powers necessary to accomplish the purposes of this 
part (excluding the power to levy and collect taxes) including, but not limited 


to, the following: 


(1) Have perpetual succession, sue and be sued, and adopt a corporate 


seal; 


(2) Plan, establish, acquire, construct, improve and operate one (1) or 
more treatment works within or without the creating and participating 
governmental entities and within this state and within any adjoining state; 
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(3) Acquire real or personal property or any interest therein by gift, lease 
or purchase, for any of the purposes herein provided; and to sell, lease or 
otherwise dispose of any such property; 

(4) Enter into agreements with the creating governmental entity or with 
participating governmental entities, to acquire by lease, gift, purchase or 
otherwise, any treatment works, or property related thereto, of such govern- 
mental entity and operate such treatment works as a part of its treatment 
works; or enter into agreements with participating governmental entities 
providing for the operation by the authority of the treatment works, or any 
portion thereof, owned by any participating governmental entity; 

(5) Enter into agreements with the creating -governmental entity and 
participating governmental entities with respect to the manner of transfer of 
treatment works employees of such governmental entities to the authority, 
and with respect to the retention by such employees of existing civil service 
status and accrued pension, disability, hospitalization and death benefits; 

(6) Enter into, by contract with the creating governmental entity or 
otherwise, a plan of civil service for employees of the authority; 

(7) Enter into, by contract with the creating governmental entity or 
otherwise, a plan for pension, disability, hospitalization and death benefits 
for the officers and employees of the authority; 

(8) Make application directly to the proper federal, state, county and 
municipal officials and agencies, or to any other source, public or private, for 
loans, grants, guarantees or other financial assistance in aid of treatment 
works operated by it, and accept the same; 

(9) Make studies and recommend to the appropriate commissions and 
legislative bodies of the creating and participating governmental entities, 
zoning changes in the area of any treatment works operated by the 
authority; 

(10) Have control of its treatment works with the right and duty to 
establish and charge fees, rates and other charges, as set out herein, and 
collect revenues therefrom, not inconsistent with the rights of the holders of 
its bonds; 

(11) Appoint an executive director, and confirm or reject the executive 
director’s appointments of a secretary, a treasurer, an auditor, legal counsel 
and a chief engineer; prescribe their duties and qualifications; and fix their 
compensation; 

(12) Use in the performance of its functions the officers, agents, employ- 
ees, services, property, facilities, records, equipment, rights and powers of 
the creating governmental entity or any participating governmental entity, 
with the consent of any such governmental entity, and subject to such terms 
and conditions as may be agreed upon; 

(13) Enter such lands, waters or premises as in the judgment of the 
authority may be necessary for the purpose of making surveys, soundings, 
borings and examinations to accomplish any purpose authorized by this 
part, the authority to be liable for actual damage done; 

(14) Designate an independent certified public accountant firm to do an 
annual post audit of all books, accounts and records of the authority and 
issue a public report thereon; 
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(15) Adopt by majority vote of the board the purchasing procedures for 
utility districts as defined in title 7, chapter 82, part 8; 

(16) Adopt by majority vote of the board, regulations, including, but not 
limited to, requirements for the posting of performance bonds and mainte- 
nance bonds, governing the operation and maintenance of nontraditional 
sewage disposal systems. The phrase “nontraditional sewage disposal sys- 
tems” does not include subsurface sewage disposal systems that are subject 
to the permitting requirements of part 4 of this chapter, nor to wastewater 
collection and disposal systems that are owned or operated by a governmen- 
tal entity. The Water Quality Control Act, compiled in title 69, chapter 3, and 
regulations adopted thereunder, shall prevail over any such regulations of 
an authority in the event of a conflict; provided, that the authority may adopt 
regulations that are more stringent than the Water Quality Control Act and 
regulations promulgated Marea if a copy of such regulations is filed 
with the department; 

(17) Promulgate rules for the installation and maintenance of grease 
interceptors, the regulation of sewer discharges from industrial facilities, 
and the inspection and maintenance of private or public service laterals; 

(18) Promulgate rules that impose on a customer base, region, neighbor- 
hood, basin, or area an obligation on customers, occupants, or property 
owners to inspect their own respective service laterals and make necessary 
repairs. The authority may apply specific requirements on one (1) customer 
base, region, neighborhood, or basin at a time due to environmental 
concerns, the need for repairs, internal budgeting, scheduling, and limited 
resources of the authority necessitating the authority to focus on one (1) area 
at a time; 

(19)(A) Promulgate rules that impose penalties for failure to comply with 

the authority’s rules, not to exceed: 

(i) Five (5) times the fees avoided; or 

(ii) Three (8) times the cost of cleanup, repair, enforcement, and 
damages, including costs incurred by the authority to make repairs or 
perform other work necessitated by the failure of a property owner to 
fulfill its obligations under applicable laws or the authority’s rules. For 
purposes of this subdivision (a)(19)(A)@i), a property owner’s obligations 
under applicable laws or the authority’s rules includes, but is not 
limited to, the obligations to maintain service laterals and comply with 
regulations for controlling fats, oils, and grease; 

(B) Promulgate rules that authorize shutting off water and sewage 
usage until a property owner or occupant complies with the authority’s 
rules or pays any penalties imposed by the authority. The authority may 
impose a penalty against the owner or occupant of a property but shall not 
impose a penalty against an owner or occupant of property for a violation 
caused by a previous owner or occupant of the property; and 
(20) Promulgate any other rules necessary to effectuate the purposes of 

this part, or to comply with the requirements of rules of the department of 

environment and conservation, regulations of the United States environ- 

mental protection agency, or consent decrees. 

(b) All personnel employed by the board of commissioners of any water and 
wastewater authority under this chapter, including, but not limited to, the 
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commissioners themselves, are prohibited from receiving any money or other 
goods or services of value of any sort as a result of any agreement, contractual 
or otherwise, for the installation of water and wastewater service within the 
bounds of the district; and further, those persons are also prohibited from 
receiving any moneys or other goods or services of value of any sort as a result 
of any agreement, contractual or otherwise, for the sale of any materials to be 
installed within the bounds of the district as water and wastewater service. 

(c) Any authority created pursuant to this part may notify the appropriate 
permitting department when water and wastewater services provided to a 
business currently permitted pursuant to the Tennessee Retail Food Safety 
Act, compiled in title 53, chapter 8, part 2, or the Tennessee Food Safety Act, 
compiled in chapter 14, part 7 of this title, are discontinued for a violation of 
the authority’s rules, regulations, or policies. This subsection (c) shall apply to 
all counties in which an authority has been created as of July 1, 2016. 

(d) No municipality or county government entity within the service area of 
a sewer authority created under this title may issue: 

(1) A building permit or a demolition permit prior to a sewer permit being 
issued by the sewer authority; or 
(2) Acertificate of occupancy prior to a sewer permit being finalized by the 
sewer authority. 


History. Effective Dates. 


Acts 1974, ch. 605, § 7; T.C.A., § 53-6007; 
Acts 1991, ch. 180, § 1; T.C.A., § 68-13-607; 
Acts 1999, ch. 94, § 1; 2001, ch. 402, § 1; 2007, 
ch. 290, § 1; 2016, ch. 1050, § 2; 2017, ch. 174, 
S510 2: 


Amendments. 

The 2016 amendment added (c). 

The 2017 amendment added (a)(17)-(20) and 
(d). 


Acts 2016, ch. 1050, § 4. July 1, 2016. 
Acts 2017, ch. 174, § 4. April 24, 2017. 


Attorney General Opinions. 

Powers of water and wastewater treatment 
authority outside of its service area. OAG 11- 
53, 2011 Tenn. AG LEXIS 55 (6/30/11). 


NOTES TO DECISIONS 


1. Implied Private Right of Action. 
Customer had an implied private right to 
contest a wastewater authority’s charge be- 
cause (1) the customer was an intended benefi- 
ciary of T.C.A. § 68-221-608, (2) T.C.A. § 68- 
221-607(a)(1) let the authority be sued, and no 
intent to deny such a right of action appeared, 
and (3) an implied private right of action was in 
conformance to T.C.A. § 68-221-602(a), so it 


was error to apply the Utility District Law of 
1937, T.C.A. §§ 7-82-101 to 7-82-804, since the 
authority was not a utility district. Am. Heri- 
tage Apts., Inc. v. Hamilton County Water & 
Wastewater Treatment Auth., — S.W.3d —, 
2015 Tenn. App. LEXIS 43 (Tenn. Ct. App. Jan. 
30, 2015), affd in part, rev'd in part, 494 S.W.3d 
31, 2016 Tenn. LEXIS 269 (Tenn. Apr. 8, 2016). 


68-221-608. Charges for services — Classification of customers — 
Contracts for collection of sewer charges — Appeals. 


(a) The authority may fix the price or charges for its water and waste 
treatment services rendered to users within and without the service area of the 
authority; provided, that the rates charged must be uniform for the same class 
of customers or service and may represent the equitable or proportionate share 
of treatment costs of such class of customers or service. 
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(b) In classifying customers served or service furnished by such system of 
sewerage or water, the authority may, in its discretion, consider any or all of 
the following factors: 

(1) The difference in cost of service to the various customers; 

(2) The location of the various customers within and without the service 
area of the authority; 

(3) The difference in cost of maintenance, operation, repair and replace- 
ment of the various parts of the system; 

(4) The different character of the service furnished various customers; 

(5) The quantity and quality of the sewage delivered and the time of its 
delivery; 

(6) Capital contributions made to the system, including, but not limited 
to, assessments; and 

~ (7) Any other matters which present a reasonable difference as a ground 

for distinction. 

(c)(1) As used in this subsection (c): 

(A) “Sewer” means waste water collection and/or treatment; and 

(B) “Sewer service charges” includes all moneys properly charged to 
sewer service customers and owners of properties receiving sewer service. 
(2)(A) The board may enter into contracts with any public or private 
corporation providing sewer services within the jurisdiction, or with any 
utility district or municipal utilities board or commission operating a 
water system within the jurisdiction of the authority; for the collection of 
sewer charges; and the authority, or any public corporation, utility district 
or municipal utilities board or commission so contracting with the author- 
ity or contracting directly with any public or private corporation providing 
sewer services within the jurisdiction, is authorized and empowered: 

(i) To meter, bill and collect sewer service charges as an added 
designated item on its water service bills, or otherwise; 

(ii) To discontinue water service to sewer users who fail or refuse to 
pay sewer service charges; 

(iii) Not to accept payment of water service charges from any cus- 
tomer without receiving at the same time payment of any sewer service 
charges owed by such customer; and 

(iv) Not to reestablish water service for any customer until such time 
as all past due sewer service charges owed by such customer have been 
paid. 

(B) Such public corporation, utility district or municipal utilities board 
or commission is authorized to perform all acts and discharge all obliga- 
tions required by the provisions of any such contract or contracts. 

(d) The rates, prices, or charges for water, wastewater, and reuse or recycled 
wastewater may be flat rate, proportional to usage, or a combination thereof. 

(e)(1)(A) Any person aggrieved by an appealable action of the board, or the 

board’s officers or employees, may appeal the action by filing a written 
notice of the challenged action stating: 

(i) The action being appealed; 

(ii) The date of the appealed action; 

(iii) The manner in which the person is aggrieved; 
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(iv) Each factual or legal basis for the appeal; and 
(v) The relief sought. 

(B) A notice of appeal shall be dated and signed by the appellant and 
shall include the appellant’s mailing address and telephone number, and, 
if available, the appellant’s electronic mail address. 

(C) A notice of appeal shall be filed with the authority’s executive 
director, or the executive director’s designee, within fifteen (15) days 
immediately following the date of the action being challenged in the 
notice. | 

(D) The authority shall establish rules and procedures governing the 
method for consideration of appeals filed pursuant to this subsection (e). 
The authority shall make copies of the rules and procedures available to 
their customers and post a copy of their rules and procedures at the 
authority’s principal office and on the authority’s web site. 

(E) The authority shall determine all factual and legal issues raised in 
an appeal and shall state in writing to the aggrieved person the reasons for 
its decision. 

(2) Any judicial review of the disposition of an appeal shall be by common 
law certiorari filed in a court of competent jurisdiction in the county where 
the authority’s principal office is located. No change in the authority’s fees, 
rates, charges, penalties, or deposits shall be stayed unless the plaintiff 
posts an adequate bond sufficient to compensate the authority for any losses 
incurred as a result of the stay. 

(3) As used in this subsection (e), “appealable action”: 

(A) Means: 

(i) An action relating to the authority’s duty to establish, charge, 
administer, and collect fees, rates, charges, penalties, and deposits; and 

(ii) Other decisions based on the authority’s rules and procedures 
that the authority designates as appealable actions; and 

(B) Does not include any action relating to the issuance of bonds or debt, 
any civil service plan, or any other action not identified in subdivision 
(e)(3)(A). 

(4) This part shall not authorize or permit any class action lawsuits 
against any authority, except as to holders of the authority's bonds under 
§ 68-221-611. 

(5) This part shall not grant a private right of action, except as to holders 
of the authority’s bonds under § 68-221-611. 

(6) The procedures established pursuant to this subsection (e) shall 
constitute the exclusive method of review of actions of the board and the 
board’s officers and employees, except as to holders of the authority’s bonds 
under § 68-221-611 and employees in a civil service plan under § 68-221- 
613. 


History. The 2017 amendment divided former (c)(1) 
Acts 1974, ch. 605, § 8; T.C.A., §§ 53-6008, into the present introductory language of (c)(1) 
68-13-608; Acts 1999, ch. 355, § 1; 2016, ch. and (c)(1)(A); and added (c)(1)(B). 
1050, § 3; 2017, ch. 174, § 3. : 
Effective Dates. 


Amendments. Acts 2016, ch. 1050, § 4. July 1, 2016. 
The 2016 amendment added (d) and (e). Acts 2017, ch. 174, § 4. April 24, 2017. 
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NOTES TO DECISIONS 


ANALYSIS 


1. Implied Private Right of Action. 
2: Construction. 


1. Implied Private Right of Action. 
Customer had an implied private right to 
contest a wastewater authority’s charge be- 
cause (1) the customer was an intended benefi- 
ciary of T.C.A. § 68-221-608, (2) T.C.A. § 68- 


221-607(a)(1) let the authority be sued, and no | 


intent to deny such a right of action appeared, 
and (3) an implied private right of action was in 
conformance to T.C.A. § 68-221-602(a), so it 
was error to apply the Utility District Law of 
1937, T.C.A. §§ 7-82-101 to 7-82-804, since the 
authority was not a utility district. Am. Heri- 
tage Apts., Inc. v. Hamilton County Water & 


Wastewater Treatment Auth., — 8.W.3d —, 
2015 Tenn. App. LEXIS 43 (Tenn. Ct. App. Jan. 
30, 2015), aff'd in part, rev'd in part, 494 S.W.3d 
31, 2016 Tenn. LEXIS 269 (Tenn. Apr. 8, 2016). 


2. Construction. : 

Because T.C.A. § 68-221-608(e)(4) is reme- 
dial and addresses the procedural privilege to 
proceed as a class action, the trial court did not 
err in applying it retroactively; the language of 
§ 68-221-608(e)(4) barring class actions is clear 
and unambiguous, and in barring any class 
action lawsuits, the General Assembly intended 
to bar any class action lawsuit against the 
County Authority. Am. Heritage Apts., Inc. v. 
Hamilton Cty. Water & Wastewater Treatment 
Auth., — S.W.3d —, 2018 Tenn. App. LEXIS 
506 (Tenn. Ct. App. Aug. 29, 2018). 


68-221-611. Power to issue bonds — Conditions of bonds — Rights of 
bondholders — Execution — Tax exemption — Legal in- 


vestment. 


(a)(1) The authority has the power to issue negotiable bonds from time to 
time in order to accomplish any of the purposes authorized by this part, and 
it also has the power to issue bonds in the same manner and under the same 
provisions as municipalities or metropolitan governments or counties are 
empowered to issue bonds under the laws of this state, for the purposes 
authorized by this part. 

(2) All such bonds shall be payable from all or any part of the revenues, 

income and charges of the authority and such bonds may also constitute an 
obligation of one (1) or more of the creating and participating governmental 
entities. 
(b)(1) Such bonds shall be authorized by resolution of the board and shall 
bear such date, mature at such time or times, bear interest at such rate or 
rates payable annually or semiannually, be in such form and denominations, 
be subject to such terms of redemption with or without premium, carry such 
registration privileges, be payable in such medium and at such place or 
places, be executed in such manner, all as may be provided in the resolution 
authorizing the bonds. 

(2) Such bonds may be sold at public or private sale in such manner and 
for such amount as the board may determine. 

(c) Such resolution may include any covenants which are deemed necessary 
by the board to make such bonds secure and marketable, including, but not 
limited to, covenants regarding: 

(1) The application of the bond proceeds; 

(2) The pledging, application and securing of the revenues of the 
authority; 

(3) The creation and maintenance of reserves; 

(4) The investment of funds; 

(5) The issuance of additional bonds; 

(6) The maintenance of minimum fees, charges and rentals; 
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(7) The operation and maintenance of its treatment works; 

(8) Insurance and insurance proceeds; 

(9) Accounts and audits; 

(10) The sale of treatment works properties; 

(11) Remedies of bondholders; 

(12) The vesting in a trustee or trustees such powers and rights as may be 
necessary to secure the bonds and the revenues and funds from which they 
are payable; 

(13) The terms and conditions upon which bondholders may exercise their 
rights and remedies; 

(14) The replacement of lost, destroyed or mutilated bonds; 

(15) The definition, consequences and remedies of an event of default; 

(16) The amendment of such resolution; and 

(17) The appointment of a receiver in the event of a default. 

(d) Any holder of any such bonds, including any trustee for any bondholders, 
may enforce their rights against the authority, its board or any officer, agent or 
employee thereof by mandamus, injunction or other action in any court of 
competent jurisdiction, subject to the covenants included in the bond resolu- 
tion. 

(e)(1) Sums received as accrued interest from the sale of any bonds may be 

applied to the payment of interest on such bonds. 

(2) All sums received as principal or premium from such sale shall be 
applied to the purpose for which such bonds were issued, and may include, 
but without limitation, expenses for fiscal, legal, engineering and architec- 
tural services, expenses for the authorization, sale and issuance of the 
bonds, expenses for obtaining an economic feasibility survey in connection 
with such bonds, and to create a reserve for the payment of not exceeding one 
(1) year’s interest on such bonds. 

(f) Bonds issued pursuant to this part executed by officers in office on the 
date of such execution shall be valid obligations of the authority, notwithstand- 
ing that before the delivery thereof, any or all of the persons executing the 
bonds shall have ceased to be such officers. 

(g) Bonds issued pursuant to this part, and the income therefrom, shall be 
exempt from all state, county and municipal taxation except inheritance, 
transfer and estate taxes. 

(h) All public officers and bodies of the state, municipal corporations, 
political. subdivisions, all insurance companies and associations, all savings 
banks and savings institutions, including savings and loan associations, all 
executors, administrators, guardians, trustees, and all other fiduciaries in the 
state may legally invest funds within their control in bonds of an authority. 

(i) Any bonds issued for the purpose of financing the cost of the establish- 
ment, construction, installation, acquisition, extension or improvement of any 
treatment works, as defined by § 68-221-603, which are to be the joint 
obligations of the authority and any creating governmental entity, or partici- 
pating governmental entity, shall be authorized and issued by such govern- 
mental entity in the form and manner prescribed by the applicable provisions 
of title 5, chapter 11 [repealed] and title 7, chapter 36 [repealed], and the 
construction, installation, acquisition, extension or improvement of any treat- 
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ment works shall be deemed to be a public works project, as defined in title 5, 
chapter 11 [repealed] and title 7, chapter 36 [repealed]. To the extent any of 
title 5, chapter 11 [repealed] and title 7, chapter 36 [repealed], relating to the 
terms and conditions of any bonds so issued, conflict with this section, the 
former shall prevail. 

(j) Any bonds upon which any creating governmental entity, or participating 
governmental entity, is jointly obligated with the authority may be secured by 
the full faith and credit and taxing powers of such governmental entity as 
provided in the chapters cited herein. 

(k) All authorities, whether created pursuant to this chapter or any public 
or private act by the general assembly, shall not issue a bond or note 
authorized by this chapter until the resolution authorizing the issuance of 
bonds or notes, together with a statement as of the beginning of the then 
current fiscal year, which statement must show in detail the total outstanding 
bonds, notes, warrants, refunding bonds, and other evidences of indebtedness 
of the authority, together with the maturity dates of the bonds, notes, 
warrants, refunding bonds, and other evidences of indebtedness, interest 
rates, special provisions for payment, the project to be funded by the bonds or 
notes, the current operating financial statement of the authority and any other 
pertinent financial information, is submitted to the comptroller of the treasury 
or the comptroller’s designee for review, and the comptroller of the treasury or 
the comptroller’s designee shall report thereon to the authority within fifteen 
(15) days from the date the plan is received by the comptroller of the treasury 
or the comptroller’s designee. The comptroller of the treasury or the comptrol- 
ler’s designee shall immediately acknowledge receipt in writing of the pro- 
posed bond or note issue statement and information. The report thus received 
by the authority must be published once in a newspaper of general circulation 
in the county of the principal office of the authority, and any other counties that 
it serves, during the week following the report’s receipt. After receiving the 
report of the comptroller of the treasury or the comptroller’s designee, and 
after publication of such report, or after the expiration of fifteen (15) days from 
the date the statement and information are received by the comptroller of the 
treasury or the comptroller’s designee, whichever date is earlier, the authority 
may take such action with reference to the proposed bond or note issue as it 
deems advisable. Such report of the comptroller of the treasury or the 
comptroller’s designee must also be made a part of the bond transcript. 

(1) Any provision of this section related to the review or approval of any bond 
or note issued by the comptroller of the treasury or the comptroller’s designee, 
or other state agency, does not apply when the bond or bonds or other evidence 
of indebtedness of the authority are to be purchased or the loan is to be made 
by the farmers home administration or any other direct lending department of 
the government of the United States. 

(m) Prior to the beginning of the fiscal year, all authorities, whether created 
pursuant to this chapter or any public or private act by the general assembly, 
shall adopt balanced annual operating budgets that identify all anticipated 
revenues of the authority by source and identify all anticipated expenses by 
type of expense. Such budgets must be based upon historical operating results 
and reasonably anticipated future operations. The budgets as adopted must be 
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submitted to the comptroller of the treasury or the comptroller’s designee for 
approval. The comptroller of the treasury shall provide guidance to the form of 
the budget, including supplemental schedules, as necessary, to demonstrate 
authorities have adequate cash to meet current obligations, including princi- 
pal and interest, as applicable. If a proper budget is either not approved by the 
comptroller of the treasury or the comptroller’s designee or not submitted to 
the comptroller of the treasury or the comptroller’s designee when required 
under this part within two (2) months of the beginning of the fiscal year, then 
debt or financing obligations shall not be issued by the authority until the 
comptroller of the treasury or the comptroller’s designee has approved the 
budget, or as otherwise provided for in a manner approved by the comptroller 
of the treasury or the comptroller’s designee. In the case of an emergency, the 
comptroller of the treasury or the comptroller’s designee, may waive the 
requirement of budget approval in order to allow the authority to enter into 
emergency financial transactions. 

(n) If an authority proposes to sell bonds in excess of fifty million dollars 
($50,000,000) at a negotiated sale, a written request for proposal must be sent 
to a minimum of five (5) qualified firms no later than thirty (30) days prior to 
the first meeting of the board of commissioners to discuss the specific bond 
transaction. A minimum of three (3) proposals must be received no later than 
fourteen (14) days prior to such first meeting. This requirement applies to both 
financial advisory and underwriting services. 


Effective Dates. 
Acts 2021, ch. 256, § 11. April 28, 2021. 


History. 

Acts 1974, ch. 605, § 11; 1977, ch. 217, § 1; 
T.C.A., §§ 538-6011, 68-13-611; 2021, ch. 256, 
§ 8. 


Amendments. 
The 2021 amendment added (k) — (n). 


68-221-618. Compensation of board members. 


The members of the board of commissioners shall serve without compensa- 
tion for their services, except that by resolution duly adopted by the board, 
each commissioner may receive a per diem payment for not more than six (6) 
meetings of the board in any calendar year at a rate not greater than three 
hundred dollars ($300) per meeting. 


History. hundred dollars ($300)” for “one hundred dol- 
Acts 1992, ch. 938, § 1; 2021, ch. 126, § 1. | lars ($100)” in this section. 

Amendments. Effective Dates. 
The 2021 amendment substituted “three Acts 2021, ch. 126, § 2. April 18, 2021. 


68-221-619. [Repealed.] 


History. 
Acts 2016, ch. 1050, § 1; repealed by Acts 
2017, ch. 340, § 1, effective May 9, 2017. 


Compiler’s Notes. 
Former section 68-221-619 concerned author- 


ity not applicable in certain counties and wind- 
ing up authority’s affairs and plan of dissolu- 
tion. 


68-221-620 ENVIRONMENTAL PROTECTION BB 


68-221-620. Payment restriction — Written acknowledgment for pro- 
vision of services — Deposit and attorney fees — Applica- 
bility of section. 





(a)(1) An authority shall not require a property owner who leases residential 
property, the property owner’s agent, or a subsequent tenant of the property 
to pay or to guarantee the payment of charges, penalties, or other fees owed 
to the authority that were incurred by a former tenant of such property 
owner or agent. 

(2) The payment restriction in subdivision (a)(1) shall only apply from 

September 1, 2016, to December 31, 2016. 
(b)(1) An authority shall create a written acknowledgement for the provision 
of services, to be made available to a property owner who leases residential 
property or the property owner’s agent and to be completed by a tenant at 
the time the tenant enters into or renews a residential rental agreement. 
The written acknowledgement shall be used by the authority in the collec- 
tion of all charges, penalties, or other fees owed to the authority by the 
tenant, and shall require the tenant to supply the following information: 

(A) The name, social security number, telephone number, driver license 
number, electronic mail address, and employer, as applicable, of the tenant 
entering into or renewing a residential rental agreement with the property 
owner or property owner’s agent; and 

(B) Any other information the authority deems reasonably necessary 
for the collection of such charges, penalties, or other fees owed to the 
authority by the tenant. 

(2)(A) The property owner or the property owner’s agent shall submit a 

copy of the written acknowledgement to the authority within one (1) 

business day of the completion of the written acknowledgement by the 

tenant. 

(B) Upon the submission of the written acknowledgement by a property 
owner or a property owner’s agent to the authority, the authority shall not 
recover from the property owner, property owner’s agent, or subsequent 
tenant of the property any delinquent charges, penalties, or other fees 
incurred by the tenant. 

(3) The authority shall confirm in writing the receipt of the tenant’s 
written acknowledgement to the property owner or the property owner’s 
agent within two (2) business days of receiving the acknowledgement from 
the property owner or the property owner’s agent, at which time the 
acknowledgment shall be deemed a properly executed contract. 

(4)(A) A property owner or property owner’s agent may refuse to enter into 

or renew a residential rental agreement with a prospective tenant who 

fails to provide the information required under subdivision (b)(1). 

(B) Ifa property owner or property owner’s agent enters into or renews 
a residential rental agreement with a tenant who fails to provide the 
information required under subdivision (b)(1), then the property owner or 
property owner’s agent shall be liable to the authority for any delinquent 
charges, penalties, and other fees incurred by the tenant. 

(c) A property owner or property owner’s agent acting pursuant to this 
section shall not be liable for the release of information contained in a contract 
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executed pursuant to subdivision (b)(3), or the unintentional release of such 
information to a third party; nor shall an authority be liable for the release of 
the information for collection purposes. 

(d) In addition to the process prescribed pursuant to subsection (b), and 
notwithstanding any provision of this part to the contrary, an authority may 
require: 

(1) A deposit of up to three (3) months of the average monthly water and 
wastewater fee, as determined by an authority, to be included as part of the 
tenant’s first monthly billing statement; and 

(2) The recovery of reasonable attorney fees against the tenant to the 
contract for the collection of charges, penalties, or other fees owed to the 
authority. 

(e) This section shall only apply to residential rental agreements that do not 
utilize submetering or prorated billing by an allocation formula for the leased 
residential property in counties having a population of not less than three 
hundred thirty-six thousand four hundred (336,400) nor more than three 
hundred thirty-six thousand five hundred (336,500), according to the 2010 
federal census or any subsequent federal census. 


History. provided that for the purposes of implementing 

Acts 2016, ch. 1082, § 1. the payment restriction in subsection (a) and 
creating the written acknowledgement as pre- 
scribed in subdivision (b)(1), the act, which 
enacted this section, took effect on May 20, 
2016. 


Compiler’s Notes. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 


Effective Dates. 
Acts 2016, ch. 1082, § 2. January 1, 2017; 


PART 7 
TENNESSEE SAFE DRINKING WATER ACT OF 1983 


68-221-703. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Administrator” means the administrator of the United States envi- 
ronmental protection agency (EPA), or the administrator’s designated 
representative; 

(2) “Board” means the Tennessee board of water quality, oil and gas as 
established by § 69-3-104; 

(3) “Certified laboratory” means any facility for performing bacteriologi- 
cal, chemical or other analysis on drinking water which has received interim 
or final certification by the department; 

(4) “Commissioner” means the commissioner of environment and conser- 
vation, the commissioner’s duly authorized representative, and, in the event 
of the commissioner’s absence or a vacancy in the office of commissioner, the 
deputy commissioner; 

(5) “Construction” means any placement, assembly or installation of 
facilities or equipment (including contractual obligations to purchase such 
facilities or equipment) at the premises where such equipment will be used, 
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including preparation work at such premises; 

(6) “Contaminant” means any physical, chemical, biological or radiologi- 
cal substance or matter in water; 

(7) “Cross connection” means any physical arrangement whereby a public 
water supply is connected, directly or indirectly, with any other water supply 
system, sewer, drain, conduit, pool, storage reservoir, plumbing fixture or 
other device which contains, or may contain, contaminated water, sewage or 
other waste or liquid of unknown or unsafe quality which may be capable of 
imparting contamination to the public water supply as a result of backflow. 
Bypass arrangements, jumper connections, removable sections, swivel or 
change-over devices through which, or because of which, backflow could 
occur are considered to be cross-connections; 

(8) “Department” means the department of environment and 
conservation; 

(9) “Director” means the director of the division of water supply; 

(10) “Division” means the division of water supply of the department; 

(11) “Drinking water regulations” means regulations promulgated pursu- 
ant to this part; 

(12) “Federal act” means the Safe Drinking Water Act, P.L. 93-523, as 
amended; 

(13) “Ground water” means water beneath the surface of the ground, 
whether or not flowing through known or definite channels; 

(14) “Lead free” means: 

(A) Not containing more than two-tenths of one percent (0.2%) lead 
when used with respect to solder and flux; and 

(B)G) Not more than a weighted average of twenty-five hundredths of 

one percent (0.25%) lead when used with respect to the wetted surfaces 

of pipes, pipe fittings, plumbing fittings, and fixtures; 

(ii) The weighted average lead content of a pipe, pipe fitting, plumb- 
ing fitting, or fixture shall be calculated by using the following formula: 
For each wetted component, the percentage of lead in the component 
shall be multiplied by the ratio of the wetted surface area of that 
component to the total wetted surface area of the entire product to 
arrive at the weighted percentage of lead of the component. The 
weighted percentage of lead of each wetted component shall be added 
together, and the sum of these weighted percentages shall constitute the 
weighted average lead content of the product; 

(iii) The lead content of the material used to produce wetted compo- 
nents shall be used to determine compliance with this subdivision 
(14)(B); 

(iv) For lead content of materials that is provided as a range, the 
maximum content of the range shall be used; 

(15) “Maximum contaminant level” means the maximum permissible 
level of a contaminant in water which is delivered to any user of a public 
water system; 

(16) “National primary drinking water regulations” means primary 
drinking water regulations, as amended, promulgated by the administrator 
pursuant to the federal act; 
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(17) “Person” means any and all persons, including individuals, firms, 
partnerships, associations, public or private institutions, state and federal 
agencies, municipalities or political subdivisions, or officers thereof, depart- 
ments, agencies, or instrumentalities, or public or private corporations or 
officers thereof, organized or existing under the laws of this or any other 
state or country; 

(18) “Primary drinking water regulations” are regulations promulgated 
by the board in accordance with this part which specify contaminants which 
may have any adverse effect on the health of persons, and which specify a 
maximum contaminant level for each such contaminant and monitoring, 
reporting and record-keeping requirements as determined by the board; 

(19) Public Water System. ; 

(A) In general. “Public water system” means a system for the provision 
of water for human consumption through pipes or other constructed 
conveyances, if such serves fifteen (15) or more connections or which 
regularly serves twenty-five (25) or more individuals daily at least sixty 
(60) days out of the year. A public water system includes: 

(i) Any collection, treatment, storage or distribution facility under 
control of the operator of such system and used primarily in connection 
with such system; and 

(ii) Any collection or pretreatment storage facility not under such 
control which is used primarily in connection with such system. 

(B) Connection. 

(i) In general. For purposes of subdivision (19)(A), a connection to a 
system that delivers water by a conveyance other than a pipe shall not 
be considered a connection, if: 

(a) The water is used exclusively for purposes other than residen- 
tial uses (consisting of drinking, bathing, and cooking, or other similar 
uses); 

(6) The commissioner determines that alternative water to achieve 
the equivalent level of public health protection provided by the 
applicable national primary drinking water regulation is provided for 
residential or similar uses for drinking and cooking; or 

(c) The commissioner determines that the water provided for 
residential or similar uses for drinking, cooking and bathing is 
centrally treated or treated at the point of entry by the provider, a 
pass through entity, or the user to achieve the equivalent level of 
protection provided by the applicable national primary drinking 
water regulations. 

(ii) Irrigation Districts. An irrigation district in existence prior to 
May 18, 1994, that provides primarily agricultural service through a 
piped water system with only incidental residential or similar use shall 
not be considered to be a public water system if the system or the 
residential or similar users of the system comply with subdivision 
(19)(B)G)(6) or (c); 

(20) “Secondary drinking water regulations” means regulations which 
apply to public water systems and which specify the maximum contaminant 
levels which, in the judgment of the board, are requisite to protect the public 
welfare. Such regulations may apply to any contaminant in drinking water 
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which may: 

(A) Adversely affect the odor or appearance of such water and conse- 
quently may cause a substantial number of persons served by the public 
water system providing such water to discontinue its use; or 

(B) Otherwise adversely affect the public welfare; 

(21) “Streams” includes any river, creek, slough or natural water course in 
which water usually flows in a defined bed or channel. It is not essential that 
the flowing be uniform or uninterrupted. The fact that some parts of the bed 
or channel have been dredged or improved does not prevent the water course 
from being a stream; 

(22) “Supplier of water” means any person who owns, operates or controls 
a public water system; 

(23) “Surface water” includes waters upon the surface of the earth in 
bounds created naturally or artificially including, but not limited to, 
streams, other water courses, lakes and reservoirs; and 

(24) “Waters” means any and all water, public or private, on or beneath 
the surface of the ground, which are contained within, flow through, or 
border upon Tennessee, or any portion thereof, except those bodies of water 
confined to and retained within the limits of private property in single 
ownership which do not combine or effect a junction with natural surface or 


underground waters. 


History. 

Acts 1983, ch. 324, § 4; 1988, ch. 583, §) 2; 
T.C.A. § 68-18-7038; Acts 1998, ch. 592, §§ 1-3; 
2015, ch. 56, § 1; 2018, ch. 839, § 23. 


Compiler’s Notes. 

Acts 2021, ch. 548, § 1 repealed act sections 
1-43 of chapter 839 of the Public Acts of 2018. 
That act had provided for the contingent 
amendment of this section; however, that 
amendment did not take effect. 


Amendments. 
The 2015 amendment rewrote the definition 


68-221-709. Fluoride levels. 


of “Lead free” which read, “(14) ‘Lead free’ 
means: “(A) When used with respect to solder or 
flux, a solder or flux containing not more than 
two tenths of one percent (0.2%) lead; or 

“(B) When used with respect to pipe or pipe 
fitting, a pipe or pipe fitting containing not 
more than eight percent (8%) lead;” 


Effective Dates. 
Acts 2015, ch. 56, § 4. July 1, 2015. 


(a) If the quarterly analysis of a water sample from a public water system by 
a certified laboratory confirms that the level of fluoride in the sample exceeds 
one and one-half milligrams per liter (1.5 mg/L), the public water system from 


which the sample was taken must: 


(1) Obtain laboratory analysis of water samples monthly for fluoride 


levels; and 


(2) Notify all of its customers that a water sample tested exceeded one and 
one-half milligrams per liter (1.5 mg/L) of fluoride in a manner established 


by the department. 


(b) Once the monthly analysis of water samples for fluoride conducted 
pursuant to subdivision (a)(1) confirms that the fluoride level in samples is less 
than one and one-half milligrams per liter (1.5 mg/L) for three (3) consecutive 
months, the public water system may resume quarterly laboratory analysis for 


fluoride. 
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History. 
Acts 2017, ch. 404, § 1. 


Compiler’s Notes. 
For the Preamble to the act concerning water 
systems and the notification of customers as to 


68-221-713. Penalties. 


WATER AND SEWERAGE 


68-221-714 
drinking water quality, please refer to Acts 
2017, ch. 404 


Effective Dates. 
Acts 2017, ch. 404, § 2. May 18, 2017. 


NOTES TO DECISIONS 


1. Constitutionality of Similar Provi- 
sions, 

T.C.A. § 69-3-115 [language similar to that 
found in subsection (h) of this section], which 
requires that the district attorney general or 
the grand jury obtain permission from either 
the water quality control board (now the board 
of water quality, oil and gas) or the commis- 
sioner of the department of health and environ- 


ment (now environment and conservation) be- 
fore a warrant, presentment, or indictment, is 
unconstitutional because it infringes upon the 
prosecutorial discretion of the district attorney 
general and circumscribes the independence of 
the grand jury to investigate crimes and issue 
presentments. State v. Superior Oil, Inc., 875 
S.W.2d 658, 1994 Tenn. LEXIS 110 (Tenn. 
1994). 


68-221-714. Hearings — Initial order — Review of initial order — Final 
order — Judicial review of final order. 


(a) The hearing on any petition for review of an order issued under 
§ 68-221-712 or an assessment under § 68-221-713 shall be conducted as a 
contested case hearing and shall be heard before an administrative judge 
sitting alone pursuant to §§ 4-5-301(a)(2) and 4-5-314(b), unless settled by the 
parties. 

(b) The administrative judge to whom the case has been assigned shall 
convene the parties for a scheduling conference within thirty (30) days of the 
date the petition is filed. The scheduling order for the contested case hearing 
issued by the administrative judge shall establish a schedule that results in a 
hearing being completed within one hundred eighty (180) days of the sched- 
uling conference, unless the parties agree to a longer time or the administra- 
tive judge allows otherwise for good cause shown. 

(c) Within sixty (60) days of the completion of the record of the hearing, the 
administrative judge shall issue an initial order. The administrative judge’s 
initial order, together with any earlier orders issued by the administrative 
judge, shall become final unless appealed to the board by the commissioner or 
other party within thirty (30) days of entry of the initial order, or, unless the 
board passes a motion to review the initial order pursuant to § 4-5-315, within 
the longer of thirty (30) days or seven (7) days after the first board meeting to 
occur after entry of the initial order. 

(d) Upon appeal to the board by a party, or upon passage of a motion of the 
board to review the administrative judge’s initial order, the board shall afford 
each party an opportunity to present briefs, shall review the record and shall 
allow each party an opportunity to present oral argument. If appealed to the 
board, the board’s review of the administrative judge’s initial order shall be 
limited to the record but shall be de novo with no presumption of correctness. 
In such appeals, the board shall thereafter render a final order, in accordance 
with the provisions of § 4-5-314, affirming, modifying, remanding, or vacating 
the administrative judge’s order. 
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(e) A final order rendered pursuant to this section is effective upon its entry, 
except as provided in § 4-5-320(b), unless a later effective date shall be stated 
therein. A petition to stay the effective date of a final order may be filed under 
§ 4-5-316. A petition for reconsideration of a final order may be filed pursuant 
to § 4-5-317. Judicial review of a final order may be sought by filing a petition 
for review in accordance with § 4-5-322. 

(f) An order of an administrative judge that becomes final in the absence of 
an appeal or review by the board shall be deemed to be a decision of the board 
in that case for purposes of determining the standard of review by a court; 
however, in other matters before the board, it may be considered but shall not 
be binding on the board. | 


History. before the board or appeals from the board 
Acts 1983, ch. 324, A 15; T.C.A., § 68-13-714; shall be conducted in accordance with the Uni- 
Acts 2014, ch. 624, § 2 form Administrative Procedures Act, compiled 


in title 4, chapter 5.” 
Amendments. P 


The 2014 amendment rewrote the section Effective Dates. 
which read: “Any hearing or rehearing brought Acts 2014, ch. 624, § 9. July 1, 2014. 


68-221-720. Lead free requirements — Notice — Exceptions. 


(a) All pipes, pipe or plumbing fittings or fixtures, solder, or flux that is used 
in the installation or repair of any public water system shall be lead free; 
provided, that this subsection (a) shall not apply to lead joints necessary for the 
repair of cast iron pipes. 

(b) All pipes, pipe or plumbing fittings or fixtures, solder, or flux that is used 
in the installation or repair of any plumbing, in a residential or nonresidential 
facility, which provides water for human consumption and is connected to a 
public water system, shall be lead free. 

(c) Subsections (a) and (b) shall not apply to: 

(1) Pipes, pipe or plumbing fittings or fixtures, including backflow pre- 
venters, that are used exclusively for nonpotable services such as manufac- 
turing, industrial processing, irrigation, outdoor watering, or any other uses 
where the water is not anticipated to be used for human consumption; or 

(2) Toilets, bidets, urinals, fill valves, flushometer valves, tub fillers, 

shower valves, fire hydrants, service saddles, or water distribution main 
gate valves that are two inches (2”) in diameter or larger. 
(d)(1) No later than twenty-four (24) hours after a public water system 
confirms that the lead and copper 90th percentile lead action level, according 
to the federal Safe Drinking Water Act (42 U.S.C. § 300f et seq.), has been 
exceeded, the public water system shall notify the commissioner. The 
commissioner shall direct the public water system to conduct appropriate 
follow-up actions in accordance with state and federal drinking water rule 
requirements. 

(2) No later than seventy-two (72) hours after a public water system 
confirms that any individual lead monitoring result is above the lead action 
level, according to the federal Safe Drinking Water Act, the public water 
system shall provide notification to the customer or residence where the 
sample was collected. No later than seventy-two (72) hours after the public 
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water system confirms that the lead and copper 90th percentile lead action 

level has been exceeded, the public water system shall provide public 

notification to all customers where such exceedance results from the 
following: 

(A) The lead content in the construction materials of the public water 
distribution system; or 

(B) Corrosivity of the water supply sufficient to cause leaching of lead. 
(3)(A) The notice required by this subsection (d) shall be provided in such 
manner, form, and frequency as may be reasonably required by the 
commissioner. 

(B) Notice under this subsection (d) shall be provided, even if there has 
been no violation of any drinking water regulation of the state. 

(4) Notice under this subsection (d) shall provide a clear and readily 
understandable explanation of the following: 

(A) The potential sources of lead in the drinking water; 

(B) Any potential adverse health effects; 

(C) Any reasonably available methods of mitigating known or potential 
lead content in drinking water; 

(D) Any steps the public water system is taking to mitigate lead content 
in drinking water; and _ 

(E) The necessity for seeking alternative water supplies, if any. 

(5)(A) If a public water system fails to notify persons that may be affected 

by lead contamination as required by subdivision (d)(2), the commissioner 

shall take appropriate action to ensure the public water system provides 
such notice within at least ten (10) days of such failure. 

(B) After the commissioner ensures proper notice has occurred by the 
public water system, the commissioner shall provide direct technical 
assistance to and oversight of the public water system to ensure the public 
water system conducts appropriate follow-up testing and exercises the 
necessary treatment optimization and distribution system modifications, 
where necessary, to achieve compliance. 

(e)(1) Any area where a local governmental unit.has enacted or will enact 

ordinances, codes, regulations or governing policies not less stringent than 

subsection (b) is exempt from subsection (b). 

(2) There is reserved to the state the right to administer or enforce any 
applicable ordinances, codes, regulations or governing policies of the local 
governmental unit, should it fail to properly administer or enforce such 
ordinances, codes, regulations or governing policies. 

(f) Nothing herein shall be construed to require any public water system or 
any residential or nonresidential facility to remove or replace any piping or 
plumbing, installed prior to March 18, 1988, except as may be necessary in 
making a repair. 


History. flux that” for “All pipe, solder or flux which” at 
Acts 1988, ch. 583, § 1; T.C.A., § 68-13-720; the beginning of (a) and (b); inserted “subsec- 
Acts 2015, ch. 56, §§ 2, 3; 2016, ch. 836, § 1. tion (a)” preceding “shall not apply” in (a); 
added current (c) and redesignated former (c)- 

Amendments. (e) as current (d)-(f). 
The 2015 amendment substituted “All pipes, The 2016 amendment, effective January l, 
pipe or plumbing fittings or fixtures, solder, or 2017, rewrote (d), which read: “(d)(1) Each 
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supplier shall identify and provide notice to all 
persons that may be affected by lead contami- 
nation of their drinking water where such con- 
tamination results from the following: 

“(A) The lead content in the construction 
materials of the public water distribution sys- 
tem; or 

“(B) Corrosivity of the water supply sufficient 
to cause leaching of lead. 

“(2)(A) This notice shall be provided in such 
manner, form and frequency as may be reason- 
ably required by the commissioner. 

“(B) Notice under this subsection (c) shall be 
provided, notwithstanding the absence of a 
violation of any drinking water regulation of 
the state. 

“(3) Notice under this subsection (c) shall 
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provide a clear and readily understandable 
explanation of the following: 

“(A) The potential sources of lead in the 
drinking water; 

“(B) Potential adverse health effects; 

“(C) Reasonably available methods of miti- 
gating known or potential lead content in 
drinking water; 

“(D) Any steps the supplier is taking to miti- 
gate lead content in drinking water; and 

“(E) The necessity for seeking alternative 
water supplies, if any.” 


Effective Dates. 
Acts 2015, ch. 56, § 4. July 1, 2015. 
Acts 2016, ch. 836, § 2. January 1, 2017. 


* 


PART 9 
WATER AND WASTEWATER OPERATOR 
CERTIFICATION ACT 


68-221-905. Board of certification. 


of certification, created by this section, termi- 
nates June 30, 2022. See §8§ 4-29-112, 4-29-243. 


Compiler’s Notes. 
The water and wastewater operators, board 


PART 10 
WASTEWATER FACILITIES 


68-221-1003. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Authority” means the Tennessee local development authority as 
created by title 4, chapter 31; 

(2) “Board” means the wastewater financing board established by this 
part; 

(3) “Clean water act” means the Water Pollution Control Act of 1972, P.L. 
92-500, as amended, compiled in 33 U.S.C. § 1251 et seq., and rules and 
regulations promulgated thereunder; 

(4) “Department” means. the 
conservation; 

(5) “Director” means the director of the division of construction grants and 
loans within the department; 

(6) “Fund” means the wastewater facility revolving loan fund; 

(7)(A) “Local government” means: 

(i) A county, incorporated town or city, metropolitan government, 
state agency, water/wastewater authority, energy authority or any 
instrumentality of government created by any one (1) or more of these or 
by an act of the general assembly: 

(a) Which has authority to administer a wastewater facility; or 


department of environment and 
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(b) Whose residents are served or are eligible to be served, in whole 
or in part, by a wastewater facility operated by another local govern- 
ment as defined by this subdivision (7); 

(i) One (1) of the foregoing acting jointly with a utility district 
operating or having the authority to operate a wastewater facility; or 

(iii) Any combination of two (2) or more of the foregoing acting jointly 
in connection with a wastewater facility; 

(B) “Local government” also means any utility district created pursuant 
to title 7, chapter 82, existing on July 1, 1984, and which operates a 
wastewater facility; and also includes such utility district created after 
July 1, 1984, if such utility district operates a wastewater facility 
comprised of at least five hundred (500) customer connections; 

(C) “Local government” also means, for the purposes of this part only, a 
privately owned community wastewater treatment system subject to 
regulation by the Tennessee public utility commission; 

(8) “Security” means that which is determined by the authority to be 
acceptable to secure a loan to a local government under this part and 
includes, but is not limited to, revenues of the facility, ad valorem taxes, 
state-shared taxes, letters of credit or bond insurance; and 

(9)(A) “Wastewater facility” means any facility, including the reserve 
capacity thereof, whose purpose is to collect, store, treat, neutralize, 
stabilize, recycle, reclaim or dispose of wastewater, including treatment or 
disposal plants, interceptors, outfall, and outlet sewers, pumping stations, 
equipment and furnishings thereof and their appurtenances which are 
necessary to accomplish the foregoing purposes. 

(B) “Wastewater facility” also includes best management practice proj- 
ects for controlling non-point sources of water pollution, failed innovative/ 
alternative wastewater construction projects, and the planning or replan- 
ning requirements of designated management authorities. 


History. tracts entered into or renewed on or after April 
Acts 1987, ch. 299, § 3; T.C.A., § 68-13-1003; 7, 2021. 
Acts 1992, ch. 1023, § 2; 2002, ch. 603, § 1; 
2009, ch. 409, § 2; 2021, ch. 99, § 1. Amendments. 
The 2021 amendment added (7)(C). 
Compiler’s Notes. 
Acts 2021, ch. 99, § 4 provides that the act, Effective Dates. 
which amended this section, applies to all con- Act 2021, ch. 99, § 4. April 7, 2021. 


68-221-1005. Program for loans, financing and refinancing — Powers 
of department and authority — Audit — Assignment of 
rights and obligations. 


(a) The department, in conjunction with the authority, shall administer a 
program for low cost loans to local governments for wastewater facilities, and 
shall adopt regulations to govern the application procedure for loans under 
this part. 

(b) The department shall recommend to the authority an appropriate 
financing method for each wastewater facility which has applied for financial 
assistance under this part and which appears on the construction grants 
program wastewater treatment project priority list established under the 
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authority of part 8 of this chapter. As part of the recommended financing 
method, the department may consider partial grants to wastewater facilities to 
be funded pursuant to part 8 of this chapter. In recommending the interest rate 
for a loan, the department shall utilize an economic index based upon factors 
which include, but are not limited to, per capita incomes and property values 
of the local government applicant. Local governments falling within the lower 
economic seale on the index shall be eligible for lower interest rates. The 
department shall promulgate regulations regarding the appropriate index, 
interest rate and loan percentages to be recommended. 

(c) The department shall present to the authority no less than annually its 
recommendations, in descending order of priority, for loans to local govern- 
ments. Prior to making a recommendation for loans to local governments, the 
department may ensure through an environmental review that loan funded 
projects shall be environmentally sound. The authority shall have final 
approval of such loans. Both the department and the authority shall be parties 
to the contracts with local governments concerning loans. 

(d) The comptroller of the treasury shall make an annual audit of the fund 
as part of the comptroller’s annual audit of the authority and the department 
pursuant to § 9-3-211. 

(e) The authority and the department shall have such other authority as 
may be necessary and appropriate for the exercise of the powers and duties 
conferred by this part. 

(f) Notwithstanding any other provision of this part to the contrary, the 
department, in conjunction with the authority, may-develop alternative finan- 
cial assistance programs, which may include the issuance of the authority’s 
revenue bonds, for wastewater facilities using the funds appropriated herein to 
effect the legislative intent of providing low-cost financial assistance to local 
governments for wastewater facilities, provided such programs are permissible 
under the Clean Water Act, compiled in 33 U.S.C. § 1251 et seq. 

(g) Local governments are empowered and are authorized to contract debts 
for the construction of a wastewater facility and to make contracts and execute 
instruments with the authority for the purpose of obtaining a loan under this 
part. In order to provide adequate security as may be required by the authority 
for a loan under this part, local governments are further empowered and 
authorized to: 

(1) Pledge the full faith and credit and unlimited taxing power, if any, of 
the local government as to all taxable property of the local government or a 
portion of the local government, if applicable, to the punctual payment of the 
principal and interest on the loan; 

(2) Assess, levy and collect ad valorem taxes on all taxable property 
within the local government or a portion of the local government, if 
applicable, sufficient to pay the principal of and interest on the loan; 

(3) Fix, levy and collect fees, rents, tolls or other charges in connection 
with any wastewater facility and pledge all or any of such fees, rents, tolls or 
other charges to the payment of principal and interest on the loan; and 

(4) Pledge any other security determined by the authority to be acceptable 
to secure a loan under this part. 

(h)(1) Any pledge made by the local government pursuant to this part shall 

be valid and binding from the time when the pledge is made, the moneys or 


275 WATER AND SEWERAGE 68-221-1005 


property so pledged and thereafter received by the local government shall 
immediately be subject to the lien of such pledge without any physical 
delivery thereof or further act, and the lien of any such pledge shall be valid 
and binding as against all parties having claims of any kind in tort, contract 
or otherwise against the local government, irrespective of whether such 
parties have notice of the lien of such pledge. 

(2) Neither the resolution nor any other instrument by which a pledge is 

created need be recorded. 
(i)(1) In the event any local government having entered into a loan agree- 
ment pursuant to this part and having pledged its state-shared taxes, as 
defined in § 4-31-102, fails to remit funds in accordance with the loan 
agreement, the commissioner of finance and administration shall deliver by 
certified mail a written notice of such failure to the local government within 
five (5) days of such failure. 

(2) In the event the local government fails to remit the amount set forth 
in the notice within sixty (60) days of the receipt of the notice, the 
commissioner shall, without further authorization, withhold for the benefit 
of the authority such sum or part of such sum from any state-shared taxes 
which are otherwise apportioned to such local government. 

(3) A local government shall not have any claim on state-shared taxes 
withheld as permitted under this part and the loan agreement. 

(4) For purposes of this subsection (i), notice of failure to remit funds shall 
be delivered to any entity jointly participating in the wastewater facility 
being funded pursuant to the loan agreement and qualifying as a local 
government as provided in § 68-221-1003(7), and funds shall be withheld as 
provided therein. 

(j) To encourage joint action by governmental entities, including utility 
districts, in the establishment of fiscally self-sufficient wastewater facilities, 
utility districts and other entities which constitute “local governments,” as 
defined under this part, are authorized and empowered to serve as guarantors 
and to provide such other security as required by the authority for loans under 
this part. 

(k) With consent of the authority and upon provision of such other security 
as required by the authority for loans under this part, any local government is 
authorized to assign its rights and obligations under a loan received pursuant 
to this part to any other local government. Any local government is authorized 
to receive such assignment and to assume such obligations. Upon such 
assignment, the local government originally obligated under the loan and any 
security provided therefore shall be released from all obligations under the 
loan; provided, however, that the local government originally obligated under 
the loan may agree upon resolution of the governing body to retain its 
obligation to make payments under the loan in the event that the local 
government to which the loan is assigned fails to make such payments. 

(11) The department and the authority may use any federal funds allocated 

to the state to make loans and to subsidize loans made through the program 

authorized by this part, through such mechanisms as forgiveness of princi- 
pal and negative interest rates; 

(2) The department and the authority may administer the program using 
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the funds in accordance with the criteria set by the federal government; and 
(3) The department may promulgate rules and develop forms that may be 
deemed necessary for the program. 
(m) Subsections (g), (h), (i), and (k) do not apply to a local government as 
defined in § 68-221-1003(7)(C). 


History. > which amended this section, applies to all con- 
Acts 1987, ch. 299, § 5; 1988, ch. 708, § 1; tracts entered into or renewed on or after April 

1989, ch. 233, § 38; 1989, ch. 280, § 1; T.C.A., 7, 2021. 

§ 68-13-1005; Acts 1992, ch. 1023, §§ 3, 4; 

2002, ch. 603, § 2; 2009, ch. 402, § 2; 2010, ch. Amendments. 

1114, § 4; 2021, ch. 99, § 3. The 2021 amendment added (m). 


Compiler’s Notes. Effective Dates. 
Acts 2021, ch. 99, § 4 provides that the act, Act 2021, ch. 99, § 4. April 7, 2021. 


68-221-1006. Prerequisites for and terms of loans. 


(a)(1) Loans shall be made only to local governments that: 

(A) Operate a wastewater facility that is on the department’s project 
priority ranking list established pursuant to § 68-221-804 and regulations 
thereunder; 

(B) In the opinion of the authority, demonstrate sufficient revenues to 
operate and maintain the facility for its useful life and to repay the loan; 

(C) Pledge security as required by the authority for repayment of the 
loan; 

(D) Agree to adjust periodically fees and charges for services of the 
wastewater facility in order that loan payments and costs of the waste- 
water facility are timely paid; provided, however, upon determination that 
fees and charges are reasonable, the authority may in its discretion make 
a loan to a local government which is relying upon and using ad valorem 
taxes or other lawful sources of revenue, in addition to fees and charges, to 
pay timely loan payments and costs of the facility; 

(E) Certify to comply with a plan of operations approved by the 
department regarding the quality, compensation and number of facility 
personnel for the life of the loan; 

(F) Agree to maintain financial records in accordance with governmen- 
tal accounting standards and to conduct an annual audit of the facility’s 
financial records in accordance with generally accepted governmental 
auditing standards and with minimum standards prescribed by the 
comptroller of the treasury, and to file such audit with the comptroller. In 
the event of the failure or refusal of the local government to have the audit 
prepared, then the comptroller of the treasury may appoint an accountant 
or direct the department of audit to prepare the audit at the expense of the 
local government; 

(G) Provide such assurances as are reasonably requested by the author- 
ity and the department; and 

(H) [Deleted by 2017 amendment.] 

(2) In regard to a local government as defined in § 68-221-1003(7)(C), 
loans are subject to the following conditions and requirements: 

(A) The local government will not be considered for loans with principal 
forgiveness under the program; 
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(B) The local government must be categorized as one hundred percent 
(100%) ability to pay on the index established pursuant to § 68-221-1005; 
(C) The local government must have at least a debt service coverage 
ratio of 1.25; 
(D) The local government must provide security determined by the 
authority to be acceptable to secure a loan under this part; and 
(E) The authority is authorized to direct the local government to the 
board and to the comptroller of the treasury for compliance as set forth in 
§§ 68-221-1009 and 68-221-1010. 

(b) Loans for public purpose projects relating to privately owned, non-point 
sources of pollution shall not be made to a local government which pledges its 
credit to secure such loan except upon the assent of three fourths (3%) of the 
votes cast in an election of the qualified voters of the local government. 

(c) Alocal government may use the proceeds from a loan made from the fund 
to provide a local match for a federal (except for EPA Title II construction 
grants) or state wastewater facility grant. 

(d) Aloan shall be made for a period of time not to exceed thirty (30) years 
or the design life of the wastewater facility; however, loans made with funds 
governed by the Clean Water Act, compiled in 33 U.S.C. § 1251 et seq., shall 
be for such period of time as provided in that act. For each loan, the authority 
shall determine the interest rate and the payment schedule for repayment of 
the loan. 

(e) Loans shall be made only for items approved by the department. 

(f) The requirements of this section with respect to “local governments” are 
deemed satisfied when any one (1) of the entities jointly participating in the 
wastewater facility being funded pursuant to the loan agreement and quali- 
fying as a local government as provided in § 68-221-1003(7) satisfies the 
requirement. 

(g) The comptroller of the treasury, through the department of audit, shall 
be responsible for determining that any audit required in this chapter is 
prepared in accordance with generally accepted governmental auditing stan- 
dards. The comptroller of the treasury is authorized to direct the department 
of audit to make an audit of financial review of the books and records of the 


local government. 


History. 

Acts 1987, ch. 299, § 6; 1989, ch. 280, § 2; 
T.C.A., § 68-13-1006; Acts 1992, ch. 1023, § 5; 
2002, ch. 603, §§ 3-5; 2010, ch. 751, §§ 1, 2; 
2017, ch. 129, § 11; 2021, ch. 99; § 2. 


Compiler’s Notes. 

Acts 2021, ch. 99, § 4 provides that the act, 
which amended this section, applies to all con- 
tracts entered into or renewed on or after April 
772021, 


Amendments. 

The 2017 amendment deleted (a)(8), which 
read: “(8) In the case of local governments with 
taxing power, agree to be subject to the juris- 
diction of the water and waste water financing 
board established by this part; and, in the case 
of all other local governments, notwithstanding 


any charter provisions to the contrary, agree to 
be subject to the jurisdiction of the utility 
management review board created by title 7, 
chapter 82; provided, however, that any local 
government in existence on April 11, 2002, and 
under the terms of this section, subject to the 
jurisdiction of the utility management review 
board, other than utility districts formed under 
title 7, chapter 82, at any time after April 11, 
2002, may irrevocably elect to come under the 
jurisdiction of the water and waste water fi- 
nancing board, and any such local government 
not in existence on April 11, 2002, may make 
such irrevocable election prior to obtaining a 
loan from the board. All such elections shall be 
submitted in writing to the director, with a copy 
to the authority.” 
The 2021 amendment added (a)(2). 
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Effective Dates. 
Acts 2017, ch. 129, § 15. April 17, 2017. 
Act 2021, ch. 99, § 4. April 7, 2021. 


68-221-1008. Wastewater financing board — Created — Responsibility 
— Members — Terms — Expenses — Quorum — Conflict of 
_ interest — Records — Duties of director. 


(a)(1) A water and wastewater financing board is established in the office of 
the comptroller of the treasury to determine and ensure the financial 
integrity of certain water systems and wastewater facilities. 

(2) The board is charged with the responsibility of furthering the legisla- 
tive objective of self-supporting water systems and wastewater facilities in 
this state and shall be deemed to be acting for the public welfare in carrying 
out §§ 68-221-1007 — 68-221-1012. 

(b) Such board shall be composed of the following members: 

(1) The comptroller of the treasury, or the comptroller’s designee, who 
shall serve as chair; 

(2) The commissioner, or the commissioner’s designee; 

(3) One (1) member, appointed by the governor, who shall represent the 
municipalities of the state. The governor shall consult with the president of 
the Tennessee municipal league to determine a qualified person to fill this 
post; 

(4) One (1) member, appointed by the governor, who shall represent utility 
districts in the state. The governor shall consult with the president of the 
Tennessee Association of Utility Districts to determine a qualified person to 
fill this post; 

(5) One (1) member, appointed by the governor, who shall represent the 
environmental interests of the state. The governor shall consult with the 
president of the Tennessee environmental council to determine a qualified 
person to fill this post; 

(6) One (1) member appointed by the governor, who shall represent the 
manufacturing interests in the state. The governor shall consult with the 
president of the Tennessee Association of Business to determine a qualified 
person to fill this post; 

(7) One (1) member, appointed by the governor, who shall represent the 
minority citizens of the state. Such member shall have experience in 
governmental finance and shall not otherwise be a state employee; 

(8) One (1) member appointed by the governor, who is an active employee 

of a municipal water utility and one (1) member who is an active employee 
of a water utility district. The governor shall consult with the president of 
the Tennessee Association of Utility Districts to determine qualified persons 
to fill these appointments. 
(c)(1) Board members shall serve for a three-year term except as designated 
herein, and all appointments shall expire on June 30 of the appropriate year. 
A board member shall continue to serve, however, until a successor has been 
appointed, or until the board member has been reappointed. 

(2) Appointments to succeed a board member who is unable to serve such 
board member’s full term shall be for the remainder of that term. 
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(3) Board members may be reappointed, but they do not succeed them- 
selves automatically. 

(4) Appointments to the board for the remainder of an unexpired term and 
reappointments shall be made in the same manner as under subsection (b). 
(d) Each member of the board shall be entitled to receive reimbursement for 

such member’s traveling and other necessary expenses actually incurred while 
engaged in the performance of any official duties when so authorized by the 
board, but such expenses shall be made in accordance with the comprehensive 
state travel regulations duly promulgated by the commissioner of finance and 
administration and approved by the attorney general and reporter. 

(e) Amajority of the board shall constitute a quorum and the concurrence of 
a majority of those present and voting in any matter shall be required for a 
determination of matters within its jurisdiction. 

(f) No board member may participate in making a decision in any case 
involving a local government or water system or wastewater facility in which 
the board member has a direct financial interest, including a contract of 
employment. 

(g) The board shall keep complete and accurate records of the proceedings of 
all their meetings. All such records shall be kept on file in the office of the 
comptroller and open to public inspection. 

(h) The comptroller shall designate a staff person to serve as the technical 
secretary to the board. In that capacity, the designee shall report the proceed- 
ings of the board and perform such other duties as the board may require. 

(i) For the purposes of this part, “water systems and wastewater facilities” 


includes: 


(1) Any county, metropolitan government, or incorporated town or city 
empowered to provide water or wastewater services; and 

(2) Any treatment authority, created pursuant to part 6 or part 13 of this 
chapter, or by any public or private act of the general assembly, that operates 
a water or wastewater facility. The treatment authorities shall file or cause 
to be filed with the comptroller independently prepared audited financial 


statements. 


(j) The entities listed in subsection (i) are subject to the jurisdiction of the 
water and wastewater financing board in accordance with this chapter. 


History. 

Acts 1987, ch. 299, § 8; T.C.A., § 68-13-1008; 
Acts 1997, ch. 483, §§ 10-13, 22; 2007, ch. 86, 
§§ 3-7; 2017, ch. 129, §§ 12, 13; 2018, ch. 688, 
$2: 


Compiler’s Notes. 

The wastewater financing board, created by 
this section, terminates June 30, 2025. See 
§§ 4-29-112, 4-29-246. 


Amendments. 

The 2017 amendment rewrote (i), which 
read: “(i) For the purposes of this part, “water 
systems and wastewater facilities” shall also 
mean any treatment authority created pursu- 


ant to part 6 of this chapter, and that operates 
a water or wastewater facility. The treatment 
authorities shall file or cause to be filed with 
the comptroller independently prepared au- 
dited financial statements. The authority shall 
be subject to the jurisdiction of the water and 
wastewater financing board in accordance with 
this chapter.”; and added (j). 

The 2018 amendment inserted “or by any 
public or private act of the general assembly,” 
in (i)(2). 


Effective Dates. 
Acts 2017, ch. 129, § 15. April 17, 2017. 
Acts 2018, ch. 688, § 3. April 9, 2018. 
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68-221-1009. Wastewater financing board — Powers and duties. 


(a) Duties and authority of the board include, to: 

(1) Adopt, modify, repeal, and promulgate rules in accordance with the 
Uniform Administrative Procedures Act, compiled in title 4, chapter 5, and, 
after due notice, to enforce rules and regulations which the board deems 
necessary for proper administration of §§ 68-221-1007 — 68-221-1012; 

(2) Investigate and determine the financial condition of water systems 
and wastewater facilities under its jurisdiction; 

(3) Effect the adoption of user rates necessary for the self-sufficient 

operation of certain water systems and wastewater facilities and to negoti- 
ate the consolidation of certain water systems and wastewater facilities 
pursuant to §§ 68-221-1007 — 68-221-1012; 
- (4) Ameliorate the burden of rate increases effected under this part borne 
by low-income customers of water systems and wastewater facilities through 
the establishment and administration of a rate subsidy ecules to the 
extent state appropriations are available; 

(5) Issue subpoenas requiring attendance of witnesses and production of 
such evidence as requested; administer oaths; and take such testimony as 
the board deems necessary in fulfilling its purpose. In case of the refusal of 
any person or entity to obey a notice of hearing or subpoena issued by the 
board under this part, the chancery court of Davidson County shall have 
jurisdiction upon application of the board to issue an order requiring such 
person to appear and testify or produce evidence as the case may require, 
and any failure to obey such order of the court may be punished by such 
court as contempt; 

(6) Investigate systems under its jurisdiction pursuant to § 68-221- 
1008G), and may include the assistance of the department of environment 
and conservation and the comptroller of the treasury; determine the finan- 
cial, technical, and managerial capacity of the systems to comply with the 
requirements of any applicable federal and state acts; and require systems to 
take appropriate action to correct any deficiencies in such areas, including, 
but not limited to, changes in ownership, management, accounting, rates, 
maintenance, consolidation, alternative water supply, or other procedures; 

(7) Establish, adopt and promulgate, in accordance with the Uniform 
Administrative Procedures Act, rules to define excessive water losses for 
public water systems; and 

(8) In the case of public water systems, to investigate public water 
systems whose water loss as reported in the public water system’s audit is 
excessive as established by rules promulgated by the board and to require 
those public water systems to take appropriate actions to reduce water loss 
to an acceptable level as determined by the board. 

(b) The board shall be authorized to act only as to those water systems and 
wastewater facilities brought before it upon recommendation of the comptrol- 
ler of the treasury. 





History. Acts 1997, ch. 483, §§ 14, 15; 2007, ch. 243, 
Acts 1987, ch. 297, § 9; T.C.A., § 68-13-1009;  §§ 5, 6; 2013, ch. 141, § 6; 2020, ch. 627, §§ 6, 
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Amendments. 

The 2020 amendment, in (a)(6), substituted 
“Investigate systems under its jurisdiction pur- 
suant to § 68-221-1008(), and may include” for 
“In the case of public water systems, investi- 
gate, with”, inserted “of environment and con- 
servation”, substituted “requirements of any 
applicable federal” for “requirements of the 


68-221-1010 


federal”, and deleted the last sentence which 
read: “The board also may approve or disap- 
prove such corrections as a condition for the 
receipt of assistance under § 68-221- 
1206(a)(3)”; and deleted “as provided in § 68- 
221-1010” from the end of (b). 


Effective Dates. 
Acts 2020, ch. 627, § 10. March 20, 2020. 


68-221-1010. Facilities with earnings or operating deficit, or operating 


in default. 


(a)(1) Within sixty (60) days from the time that an audit of a water system 
or wastewater facility is filed with the comptroller of the treasury, the 
comptroller of the treasury shall file with the board the audited annual 
financial report of any water system or wastewater facility that has a deficit 
total net position in any one (1) year, has a negative change in net position 
for two (2) consecutive years, or is currently in default on any of its debt 
instruments. For purposes of this section, “change in net position” means 
total revenues less all grants, capital contributions, and expenses. 

(2) Notwithstanding any other law to the contrary, a government joint 
venture that supplies or treats water or wastewater for wholesale use only 
to other governments shall not fall under the jurisdiction of the water and 
wastewater financing board for the purpose of reporting negative change in 
the net position annually, but must be referred to the board if the govern- 
ment joint venture is in a deficit or default position as provided herein. 
(b)(1) Within sixty (60) days from the receipt of the audited annual financial 
report filed by the comptroller of the treasury, the board shall schedule a 
hearing to determine whether the water system or wastewater facility 
described in the report is likely to continue in a deficit position. In reaching 
its determination, the board shall consider current user rates charged by the 
water system or wastewater facility, the size of the facility and the local 
government served by it, the quality of the facility's operation and manage- 
ment, and other relevant criteria. 

(2) Upon a determination that the water system or wastewater facility is 
likely to remain in a deficit position, the board may order the management 
of the water system or wastewater facility to adopt and maintain user rate 
structures necessary to: 

(A) Fund operation, maintenance, principal and interest obligations 
and adequate depreciation to recover the cost of the water system or 
wastewater facility over its useful life; 

(B) Liquidate in an orderly fashion any deficit in total net position; and 

(C) Cure a default on any indebtedness of the water system and 
wastewater facility. 

(3) Any such order shall become final and not subject to review unless the 
parties named therein request by written petition a hearing before the 
board, as provided in §§ 68-221-1007 — 68-221-1013, no later than thirty 
(30) days after the date such order is served. Any hearing or rehearing 
provided by §§ 68-221-1007 — 68-221-1013 shall be brought pursuant to the 


68-221-1010 


a 
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Uniform Administrative Procedures Act, compiled in title 4, chapter 5, part 
3. Such hearing may be conducted by the board at a regular or special 
meeting by any member or panel of members as designated by the chair to 
act on its behalf, or the chair may designate an administrative judge who 
shall have the power and authority to conduct hearings in the name of the 
board to ,issue initial orders pursuant to the Uniform Administrative 
Procedures Act. 

(c) In the event a water system and wastewater facility fails to adopt user 


rate structures pursuant to a final order of the board, the board may petition 
the chancery court in a jurisdiction in which the water system and wastewater 
facility is situated or in the chancery court of Davidson County to require the 
adoption of the user rate structures ordered by the board or to obtain other 
remedial action, which, in the discretion of the court, may be required to cause 
the water system and wastewater facility to be operated in a financially 


self-sufficient manner. 


(d)(1) Within sixty (60) days from the time that an audit of a water system 
is filed with the comptroller of the treasury, the comptroller of the treasury 
shall file with the board the audited annual financial report of any water 
system whose water loss as reported in the audit is excessive as established 
by rules promulgated by the board. Failure of the water system to include 
the schedule required in this section constitutes excessive water loss and the 
water system shall be referred to the water and wastewater financing board. 

(2) In the event a water system fails to take the appropriate actions 
required by the board to reduce the water loss to an acceptable level 
pursuant to § 68-221-1009(a)(7), the board may petition the chancery court 
in a jurisdiction in which the water system is operating to require the water 
system to take such actions. 

(3) By February 1 of each year, the comptroller of the treasury shall 
provide a written report to the speaker of the house of representatives and 
the speaker of the senate listing the average annual water loss contained in 


the annual audit for those utility systems described in § 68-221-1007. 


History. 

Acts 1987, ch. 299, § 10; T.C.A., § 68-13- 
1010; Acts 1992, ch. 1023, § 1; 1993, ch. 288, 
§ 1; 19938, ch. 329, §§ 1, 2; 1997, ch. 483, §§ 16, 
17; 1998, ch. 981, § 1; 2004, ch. 619, §§ 1-6; 
2007, ch. 248, § 7; 2009, ch. 72, § 3; 2010, ch. 
876, §§ 2, 4; 2013, ch. 141, §§ 7, 13; 2014, ch. 
628, §§ 13-15; 2017, ch. 132, § 2; 2018, ch. 646, 
§42::2091..ch: 2264 § 2, 


Amendments. 

The 2014 amendment substituted “audited 
annual financial report” for “audit report” 
throughout the section; substituted “net posi- 
tion” for “net assets” in the first and second 
sentences of (a); and substituted “in total net 
position” for “total net assets” in (b)(2)(B). 

The 2017 amendment, in (a), designated the 
former first sentence as (1) and designated the 
former second sentence as (2), added the second 
sentence in present (1), and substituted “but 
must be” for “but shall be” in present (2). 


The 2018 amendment rewrote the second 
sentence of (a)(1) which read: “For purposes of 
this subdivision (a)(1), a ‘change in net position’ 
means total revenues less all grants, capital 
contributions, and expenses.”; and added the 
third sentence. 

The 2021 amendment deleted “, but without 
reduction for any excluded non-cash items. For 
purposes of this section, “excluded non-cash 
items” means any non-cash charges arising 
from changes to or the implementation of pen- 
sion and other post-employment benefit stan- 
dards promulgated by the governmental ac- 
counting standards board” from the end of 


(a)(1). 


Effective Dates. 
Acts 2014, ch. 628, § 18. April 4, 2014. 
Acts 2017, ch. 132, § 3. April 17, 2017. 
Acts 2018, ch. 646, § 3. April 9, 2018. 
Acts 2021, ch. 226, § 4. April 22, 2021. 
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68-221-1012. Audited annual financial reports provided. 


(a) The comptroller of the treasury shall provide the board on an annual 
basis all audited annual financial reports of those water systems and waste- 
water facilities within the board’s jurisdiction. 

(b) Public water systems shall include in their audited annual financial 
report the public water system’s annual water loss in the manner prescribed by 
the water and wastewater financing board. 


History. 

Acts 1987, ch. 299, § 12; T:C.A., § 68-13- 
1012; Acts 1997, ch. 483, § 19; 2007, ch. 243, 
88: 201], ch. 392, §)2; 2013, ch: 141, § 8: 2014: 
ch. 628, §§ 16, 17. 


Amendments. 
The 2014 amendment substituted “audited 


annual financial reports” for “annual audited 
financial statements” in (a); and substituted 
“audited annual financial report” for “annual 
audit” in (b). 


Effective Dates. 
Acts 2014, ch. 628, § 18. April 4, 2014. 


68-221-1015. Part supplemental — Loan agreements governed by this 


part. 


(a) This part is in addition and supplemental to any other law providing for 
the financing of water systems and wastewater facilities of local governments, 
and shall not be deemed to amend or repeal any other law. 

(b) No proceedings by a local government shall be required for loan 
agreements hereunder except such as are provided by this part, notwithstand- 


ing any law to the contrary. 


(c) No requirements or restraints applicable to borrowing by local govern- 
ments contained in any other law shall be applicable to loans under this part. 

(d) The board may defer to the utility management review board created by 
§ 7-82-701 in regard to matters concerning utility districts. 


History. 
Acts 1990, ch. 767, § 2; T.C.A., § 68-13-1015; 
Acts 1997, ch. 483, § 20; 2017, ch. 129, § 14. 


Amendments. 

The 2017 amendment, in (d), deleted the 
former second sentence which read: “The board 
shall enter into a memorandum of understand- 
ing with the utility management review board 


68-221-1016. Annual report. 


describing how water systems will be divided 
between the two boards, which shall be given to 
the environmental protection agency (EPA) as 
part of the program submittal.”; and deleted 
“that fall under the jurisdiction of both boards” 
from the end of the present subsection. 


Effective Dates. 
Acts 2017, ch. 129, § 15. April 17, 2017. 


Each water system and wastewater facility as defined in § 68-221-1008() 
shall submit to the water and wastewater financing board by the first day of 
the system or facility’s fiscal year an annual report on a form approved by the 
board. If a system or facility fails to submit the annual report in accordance 
with this section, then the water and wastewater financing board may order 
reasonable sanctions against the system or facility. 


Effective Dates. 
Acts 2020, ch. 572, § 3. March 19, 2020. 


History. 
Acts 2020, ch. 572, § 2. 
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68-221-1017. Review and approval of new water or wastewater system 
— Petition. 


(a) Notwithstanding any law to the contrary, any city or county attempting 
to purchase, develop, acquire, or build a new water or wastewater system shall 
seek the approval of the water and wastewater financing board in the manner 
provided forin this section before finalizing plans for purchase, development, 
acquisition, or construction. 

(b) The governing body of a city or county shall adopt, and its executive 
officer shall approve, a resolution to submit a petition to the water and 
wastewater financing board for review and approval of a new water or 
wastewater system. The petition must include: 

(1) A statement of the service the proposed water or wastewater system 
will provide and the necessity for that service; 

(2) The boundaries of the proposed system’s service area; 

(3) The statutory authority for the purchase, development, acquisition, or 
building of the water or wastewater system; 

(4) A statement describing the managerial structure of the new water or 
wastewater system, including the type of governing body; 

(5) A statement explaining why an existing utility district, treatment 
authority, or municipal or county service cannot adequately provide the 
needed service because of cost, time, or other service delivery factors; and 

(6) An estimate of: 

(A) The cost of the acquisition or construction of the system; 
(B) The cost of operating the proposed facility; 

(C) Anticipated personnel needs; and 

(D) The rates and charges for utility service. 

(c) An estimate pursuant to subdivision (b)(6)(A) is not a limitation on the 
financing of improvements or extensions of a facility. 

(d) Amajority of the governing body of the creating governmental entity and 
its executive officer must sign the petition. 

(e) The petition must include the notarized signatures and residential 
addresses of both a majority of the governing body and its executive officer. 

(f)(1) The water and wastewater financing board shall issue an order 

approving or disapproving the petition for the new utility system within 

ninety (90) calendar days of receipt of the petition by the board, its agent, or 
its representative. 

(2) If the water and wastewater financing board approves the petition, 
then the water and wastewater financing board shall forward its order of 
approval and the original petition to the governing body of the city or county 
and its executive officer. 

(3) Ifthe water and wastewater financing board fails to act on the petition 
within ninety (90) calendar days of receipt of the petition, then the water and 
wastewater financing board, its agent, or its representative shall return the 
original petition to the governing body and its executive officer. 

(4) If the water and wastewater financing board disapproves the petition, 
then the water and wastewater financing board shall forward its order of 
disapproval to the governing body of the creating governmental entity and 
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its executive officer. The petitioners may appeal the order disapproving the 
petition to the circuit court of the county in the manner provided by law for 
appeals from the court of general sessions. 


History. 
Acts 2020, ch. 720, § 4; 2021, ch. 226, § 3. 


Amendments. 
The 2021 amendment substituted “new util- 
ity system” for “incorporation of the authority” 


in (f)(1). 


Effective Dates. 
Acts 2020, ch. 720, § 6. June 22, 2020. 
Acts 2021, ch. 226, § 4. April 22, 2021. 


PART 11 
STORM WATER MANAGEMENT 


68-221-1101. Legislative purpose. 


Attorney General Opinions. 
Authority for storm water fees/unfunded fed- 


eral mandates. OAG 12-96, 2012 Tenn. AG 
LEXIS 100 (10/9/12). 


NOTES TO DECISIONS 


1. Applicability. 

Storm Water Management Act did not apply 
in dentists’ action to recover damages caused 
by the allegedly dangerous condition of a sewer 
and stormwater system behind their office be- 
cause the Act did not regulate the management 
of sewage, and the issue was not the construc- 


68-221-1102. Part definitions. 


tion of a new combined system, but the main- 
tenance and repair of a dangerous condition in 
an existing system. Nickels v. Metro. Gov’t of 
Nashville & Davidson Cnty., — S.W.3d —, 2016 
Tenn. App. LEXIS 728 (Tenn. Ct. App. Sept. 28, 
2016). 


NOTES TO DECISIONS 


3. Applicability. 

Storm Water Management Act did not apply 
in dentists’ action to recover damages caused 
by the allegedly dangerous condition of a sewer 
and stormwater system behind their office be- 
cause the Act did not regulate the management 
of sewage, and the issue was not the construc- 


68-221-1105. Municipal authority. 


Attorney General Opinions. 
Authority for storm water fees/unfunded fed- 


68-221-1107. Facilities user’s fee. 


Attorney General Opinions. 
Authority for storm water fees/unfunded fed- 


tion of a new combined system, but the main- 
tenance and repair of a dangerous condition in 
an existing system. Nickels v. Metro. Gov’t of 
Nashville & Davidson Cnty., — S.W.3d —, 2016 
Tenn. App. LEXIS 728 (Tenn. Ct. App. Sept. 28, 
2016). 


eral mandates. OAG 12-96, 2012 Tenn. AG 
LEXIS 100 (10/9/12). 


eral mandates. OAG 12-96, 2012 Tenn. AG 
LEXIS 100 (10/9/12). 


te 
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68-221-1111. Water quality regulation authority not limited by this 
part. 


Nothing herein shall be construed to limit the power or authority of the 
department of environment and conservation or of the Tennessee board of 
water quality, oil and gas with respect to regulation of the waters of the state. 
Any ordinances or regulations adopted or imposed by municipalities shall be 
subject to regulation and oversight by the department of environment and 
conservation or the Tennessee board of water quality, oil and gas. 


History. 1-43 of chapter 839 of the Public Acts of 2018. 
Acts 1993, ch. 257, § 11; 2018, ch. 839,§ 24. That act had provided for the contingent 
amendment of this section; however, that 


. 9 
Compiler's Notes. amendment did not take effect. 


Acts 2021, ch. 548, § 1 repealed act sections 


PART 12 


DRINKING WATER REVOLVING LOAN FUND ACT OF 
1997 


68-221-1203. Part definitions. 


Terms used in this part that are defined in §§ 68-221-703 and 68-221-1003 
shall have the same meaning in this part. As used in this part, unless the 
context otherwise requires: 

(1) “Federal act” means the Safe Drinking Water Act, or Title XIV of the 
Public Health Service Act, compiled in 42 U.S.C. § 300f et seq., as amended, 
and rules and regulations promulgated thereunder; 

(2) “Fund” means the water system revolving loan fund; 

(3) “Loan” means loans, loan guarantees, or a source of reserve and 
security for leveraged loans; 

(4) “Security” means that which is determined by the authority to be 
acceptable to secure a loan to a water system under this part and includes, 
but is not limited to, dedicated or other revenues of the system, collateral, 
letters of credit, and surety bonds; 

(5) “State act” means the Tennessee Safe Drinking Water Act of 1983, 
compiled in part 7 of this chapter, as amended, and rules and regulations 
promulgated thereunder; and 

(6) “System” and “water system” mean the community public water 
systems of a county, incorporated town or city, metropolitan government, a 
privately owned for-profit community public water system, utility district 
formed pursuant to the Utility District Law, compiled in title 7, chapter 82, 
water/wastewater authority, energy authority, state agency, or an instru- 
mentality of government created by any one (1) or more of these or by an act 
of the general assembly as well as such governmental entity. 


History. Compiler’s Notes. 
Acts 1997, ch. 483, § 4; 2002, ch. 603, § 6; Acts 2015, ch. 207, § 4 provided that the act, 
2009, ch. 409, § 3; 2015, ch. 207, § 1. which amended (6), shall apply to all contracts 
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entered into or renewed on or after April 20, tem,” preceding “utility district” in the defini- 
2015. tion of “System”. 


Amendments. Effective Dates. 


The 2015 amendment inserted “a privately Acts 2015, ch. 207, § 4. April 20, 2015. 
owned for-profit community public water sys- 


68-221-1205. Program for loans, financing and refinancing — Powers 
of department and authority — Priority system and list — 
Affordability criteria — Intended use plan — Recommen- 
dations for loans — Audit. 


(a) The department, in conjunction with the authority shall administer a 
program for loans to water systems and the department may adopt regulations 
to govern the application procedure for loans under this part as well as to 
effectuate the purposes of this part. 

(b) The department shall recommend to the authority an appropriate 
financing method for each water system which has applied for financial 
assistance under this part and which appears on the drinking water priority 
list established under this section. In recommending the interest rate for a 
loan, the department shall utilize the affordability criteria developed pursuant 
to this section. Water systems serving jurisdictions falling within the lower 
economic scale on the index shall be eligible for lower interest rates. 

(c) Priority System. The department shall, after notice and opportunity for 
public comment, establish a priority system for loans under this part that to 
the maximum extent practicable, gives priority for the use of funds to projects 
that: 

(1) Address the most serious risk to human health; 

(2) Are necessary to ensure compliance with the requirements of the 
federal and state acts (including requirements for filtration); and 

(3) Assist systems most in need on a per household basis according to 
state affordability criteria. 

(d) Priority List. The department shall, after notice and opportunity for 
public comment, publish and periodically update a list of projects in the state 
that are eligible for assistance under this part, including the priority assigned 
to each project. 

(e) The department shall, after notice and opportunity for public comment, 
establish affordability criteria for loans under this program which shall utilize 
an economic index based on factors which include, but are not limited to, per 
capita income and property values of the jurisdiction to be served. 

(f) After providing for public review and comment, the department shall 
annually prepare a plan that identifies the intended uses of the amounts 
available to the fund. An intended use plan shall include: 

(1) A list of the projects to be assisted in the first fiscal year that begins 
after the date of the plan, including a description of the project, the expected 
terms and schedule of financial assistance, and the size of the community 
served; 

(2) The criteria and methods established for the distribution of funds, 
including the priority system; and 

(3) Adescription of the financial status of the fund and the short-term and 
long-term goals of the fund. 
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(g) The department shall present to the authority its recommendations for 
loans to water systems. Prior to making a recommendation for loans to water 
systems, the department may ensure through an environmental review that 
loan funded projects shall be environmentally sound. The authority shall have 
final approval of such loans. Both the department and the authority shall be 
parties to the contracts with water systems concerning loans. 

(h) The comptroller of the treasury shall make an annual audit of the fund 
as part of the comptroller of the treasury’s annual audit of the authority and 
the department pursuant to § 9-3-211. 

(i) The authority and the department shall have such other authority as 
may be necessary and appropriate for the exercise of the powers and duties 
conferred by this part. 

(j) Notwithstanding any other provision of this part to the contrary, the 
department, in conjunction with the authority, may develop alternative finan- 
cial assistance programs, which may include the issuance of the authority’s 
revenue bonds, for water systems using the funds appropriated herein to effect 
the legislative intent of providing low-cost financial assistance to water 
systems, provided such programs are permissible under the federal act. 

(k) Water systems and the authority shall have the powers discussed in 
§ 68-221-1005(g), (h), G), and (k), and may use such powers in the manner 
stated therein in relation to projects receiving loans under this part; provided, 
that this subsection (k) does not apply to privately owned for-profit community 
public water systems. 

(/)(1) The department and the authority may use any federal funds allocated 

to the state to make loans and to subsidize loans made through the program 

authorized by this part, through such mechanisms as forgiveness of princi- 
pal and negative interest rates; 
(2) The department and the authority may administer the program using 
the funds in accordance with the criteria set by the federal government; and 
(3) The department may promulgate rules and develop forms that may be 
deemed necessary for the program. 


History. Amendments. 
Acts 1997, ch. 488, § 6; 2002, ch. 603, § 7; The 2015 amendment added the proviso to 
2009, ch. 402, § 4; 2010, ch. 1114, § 6;2015,ch. the end of (k). 
207, $3. 
Effective Dates. 


Compiler’s Notes. Acts 2015, ch. 207, § 4. April 20, 2015. 
Acts 2015, ch. 207, § 4 provided that the act, 


which amended (k), shall apply to all contracts 
entered into or renewed on or after April 20, 
2015. 


68-221-1206. Prerequisites for and terms of loans. 


(a) Loans shall be made only to water systems that: 

(1) Are on the department’s water system priority ranking list established 
pursuant to § 68-221-1205; 

(2) Use the funds only for expenditures that will facilitate compliance 
with the federal act and the state act or otherwise significantly further the 
public health protection objectives of those acts; 
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(3) In the opinion of the authority, demonstrate technical, managerial, 
and financial capability to ensure compliance with the requirements of the 
federal act and the state act; provided, that systems without such current 
capability may receive loans if the owner or operator of the system agrees to 
undertake feasible and appropriate changes in operations as approved by 
the water and wastewater financing board (including ownership, manage- 
ment, accounting, rates, maintenance, consolidation, alternative water sup- 
ply, or other procedures) to ensure that the system has the technical, 
managerial, and financial capability to comply with the requirements of the 
state and federal acts over the long term; 

(4) Are not in significant noncompliance with the federal act or the state 
act unless the use of the assistance will ensure compliance; 

(5)(A) In the opinion of the authority, demonstrate sufficient revenues to 

operate and maintain the water system for its useful life and to repay the 

loan; 

(B) Pledge security as required by the authority for the repayment of 
the loan; 

(C) Agree to adjust periodically fees and charges for services of the 
water system in order that loan payments and costs of the water system 
are timely paid; provided, however, upon determination that fees and 
charges are reasonable, the authority may in its discretion make a loan to 
a local government which is relying upon and using ad valorem taxes or 
other lawful sources of revenue, in addition to fees and charges, to pay 
timely the loan payments and costs of the water system; 

(6) Agree to maintain financial records in accordance with governmental 
accounting standards and to conduct an annual audit of the system’s 
financial records in accordance with generally accepted governmental audit- 
ing standards and with minimum standards prescribed by the comptroller of 
the treasury, and to file such audit with the comptroller. In the event of the 
failure or refusal of the system to have the audit prepared, then the 
comptroller of the treasury may appoint an accountant or direct the 
department of audit to prepare the audit at the expense of the system; and 

(7) Provide such assurances as are reasonably requested by the authority 
and the department. 

(8) [Deleted by 2020 amendment.] 

(b) Loan funds may not be used for the acquisition of real property or 
interests therein, unless the acquisition is integral to a project authorized by 
this section and the purchase is from a willing seller. 

(c) Of the amount credited to the fund in any fiscal year, fifteen percent 
(15%) shall be available solely for providing loan assistance to water systems 
which regularly serve fewer than ten thousand (10,000) persons to the extent 
such funds can be obligated for eligible projects of water systems. 

(d) The interest rate for each loan shall be less than or equal to the market 
interest rate, or the loan may be interest free. 

(e) Principal and interest payments on each loan will commence not later 
than one (1) year after completion of the project for which the loan was made, 
and each loan will be fully amortized not later than thirty (30) years after the 
completion of the project, except that in the case of a disadvantaged commu- 
nity, as defined in subdivision (i)(2), the authority may provide an extended 
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term for a loan, if the extended term: 

(1) Terminates not later than forty (40) years after the date of project 
completion; and 

(2) Does not exceed the expected design life of the project. 

(f) The drinking water revolving loan fund may also be used: 

(1) To buy or refinance the debt obligation of a municipality or an 
inter-municipal or interstate agency at an interest rate that is less than or 
equal to the market interest rate if the debt obligation was incurred after 
July 1, 1993; 

(2) To guarantee, or purchase insurance for, a local obligation (all of the 
proceeds of which finance a project eligible for assistance under this section) 
if the guarantee or purchase would improve credit market access or reduce 
the interest rate applicable to the obligation; 

_(3) As a source of revenue or security for the payment of principal and 
interest on debt of the authority, if the proceeds of the sale of the bonds will 
be deposited into the fund; 

(4) To earn interest on the amounts deposited into the fund; 

(5) For loans to any systems to acquire land or a conservation easement 
from a willing seller or grantor, if the purpose of the acquisition is to protect 
the source water of the system from contamination and to ensure compliance 
with national primary drinking water regulations; 

(6) For loans to any water system to implement local, voluntary source 
water protection measures to protect source water in areas delineated 
pursuant to section 1453 of the federal act, in order to facilitate compliance 
with national primary drinking water regulations applicable to the system 
under section 1412 of the federal act or otherwise significantly further the 
health protection objectives of this title. Funds authorized under this clause 
may be used to fund only voluntary, incentive-based mechanisms; 

(7) For loans to any water system to provide funding in accordance with 
section 1454(a)(1)(B)(i) of the federal act; 

(8) To provide assistance, including technical and financial assistance, to 
any water system as part of a capacity development strategy developed and 
implemented in accordance with section 1420(c) of the federal act; 

(9) To make expenditures from the capitalization grant for fiscal years 
1996 and 1997 to delineate and assess source water protection areas for 
water systems in accordance with section 1453 of the federal act, except that 
funds set aside for such expenditure shall be obligated within four (4) fiscal 
years; 

(10) To make expenditures from the fund for the establishment and 
implementation of wellhead protection programs for water systems under 
section 1428 of the federal act; and 

(11) For loans to privately owned for-profit community public water 
systems as provided in federal law pursuant to 40 CFR Part 35; provided, 
that: 

(A) No privately owned for-profit community public water systems shall 
be considered for loans with principal forgiveness under this program; 

(B) Privately owned for-profit community public water systems shall be 
categorized as one hundred percent (100%) ability to pay on the index 

established pursuant to § 68-221-1205; 
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(C) A privately owned for-profit community public water system bor- 
rower shall have at least a debt/service coverage ratio of 1.25; 

(D) Privately owned for-profit community public water systems shall 
provide security determined by the Tennessee local development authority 
to be acceptable to secure a loan under this part; and 

(E) The Tennessee local development authority has the authority to 
direct a privately owned for-profit community public water system to the 
water and wastewater financing board for compliance as set forth in 
§§ 68-221-1009 and 68-221-1010, and by the comptroller of the treasury. 

(g) Loan funds may only be used for expenditures approved by the depart- 
ment. ; 

(h) The requirements of this section applicable to water systems applying 
for loans are deemed satisfied if any one of the entities jointly participating in 
the project being funded pursuant to the loan agreement satisfies the require- 
ments. 

Gi) Loan Subsidy. Notwithstanding any other provision of this part, in any 
case in which the state makes a loan pursuant to this part to a water system 
serving a disadvantaged community or a community that the state expects to 
become a disadvantaged community as the result of a proposed project, the 
state may provide additional subsidization (including forgiveness of principal). 

(1) Total Amount of Subsidies. For each fiscal year, the total amount of 
loan subsidies may not exceed thirty percent (30%) of the amount of the 
capitalization grant received by the state for the year. 

(2) Definition of Disadvantaged Community. In this subsection (i), 
the term “disadvantaged community” means the service area of a water 
system that meets affordability criteria established pursuant to this part. 


History. 

Acts 1997, ch. 483, § 7; 2002, ch. 6038, §§ 8, 9; 
2010, chi 751, § 372015, chi- 207, :$ 2; 2020 sen. 
627, § 8; 2021, ch. 79, §§ 1, 2. 


Compiler’s Notes. 

Acts 2015, ch. 207, § 4 provided that the act, 
which added (f)(11), shall apply to all contracts 
entered into or renewed on or after April 20, 
2015. 


Amendments. 

The 2015 amendment added (f)(11). 

The 2020 amendment deleted (a)(8) which 
read: “(8) In the case of local governments with 
taxing power, agree to be subject to the juris- 
diction of the water and waste water financing 
board established by this part; and all other 
local governments, notwithstanding any char- 
ter provision to the contrary, agree to be subject 
to the jurisdiction of the utility management 
review board created by title 7, chapter 82; 


provided, however, that any local government 
in existence on April 11, 2002, and under the 
terms of this section, subject to the jurisdiction 
of the utility management review board, other 
than utility districts formed under title 7, chap- 
ter 82, at any time after April 11, 2002, may 
irrevocably elect to come under the jurisdiction 
of the water and waste water financing board, 
and any such local government not in existence 
on April 11, 2002, may make such irrevocable 
election prior to obtaining a loan from the 
board. All such elections shall be submitted in 
writing to the director, with a copy to the 
authority.” 

The 2021 amendment substituted “thirty 
(30)” for “twenty (20)” in (e); and substituted 
“forty (40)” for “thirty (30)” in (e)(1). 


Effective Dates. 
Acts 2015, ch. 207, § 4. April 20, 2015. 
Acts 2020, ch. 627, § 10. March 20, 2020. 
Acts 2021, ch. 79, § 3. March 31, 2021. 
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PART 13 


REGIONAL WATER AND WASTEWATER TREATMENT 
AUTHORITY ACT 


68-221-1304. Creation of authority — Resolution — Petition — Order 
>of approval or disapproval — Hearing — Resolution or 
ordinance — Agreement for transfer. 


(a) Any contiguous city, metropolitan, or county government or utility 
district may create a water or wastewater treatment authority in the manner 
provided for in this part. 

(b)(1) The governing body of the creating governmental entity shall adopt, 

and its executive officer shall approve, a resolution to submit a petition to the 

water and wastewater financing board for review and approval. The petition 
must include: 

(A) A statement of the service the proposed authority will provide and 
the necessity of that service; 

(B) The proposed corporate name and boundaries of the authority’s 
service area; 

(C) A statement explaining why existing utility districts, treatment 
authorities, or municipal or county services cannot adequately provide the 
needed service because of cost, time, or other service delivery factors; and 

(D) An estimate of: 

(i) The costs of the acquisition or construction of the facility; 
(ii) The cost of operating the proposed facility; 

(iii) Anticipated personnel needs; and 

(iv) The rates and charges for the proposed service. 

(2) An estimate pursuant to subdivision (b)(1)(D)G) is not a limitation on 
the financing of improvements or extensions of a facility. 

(3) A majority of the governing body of the creating governmental entity 
and its executive officer must sign the petition. 

(4) The petition must include the notarized signatures and residential 
addresses of both a majority of the governing body and its executive officer. 
(c)(1) The water and wastewater financing board shall issue an order 
approving or disapproving the petition for the incorporation of the authority 
within ninety (90) calendar days of receipt of the petition by the board, its 
agent, or its representative. 

(2) If the water and wastewater financing board approves the petition, 
then the water and wastewater financing board shall forward its order of 
approval and the original petition to the governing body of the creating 
governmental entity and its executive officer. 

(3) Ifthe water and wastewater financing board fails to act on the petition 
within ninety (90) calendar days of receipt of the petition, then the water and 
wastewater financing board, its agent, or its representative shall return the 
original petition to the governing body of the creating governmental entity 
and its executive officer. 

(4) If the water and wastewater financing board disapproves the petition, 
then the water and wastewater financing board shall forward its order of 
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disapproval to the governing body of the creating governmental entity and 
its executive officer. Petitioners may appeal the order disapproving the 
petition to the circuit court of the county in the manner provided by law for 
appeals from the court of general sessions. 

(d)(1) If the water and wastewater financing board approves a petition under 
subdivision (c)(1), or fails to act on a petition under subdivision (c)(3), then 
the governing body of the creating governmental entity shall adopt, and its 
executive officer shall approve, a resolution calling a public hearing on the 
question of creating an authority. 

(2) The creating governmental entity shall publish notice of the date, 
time, place, and purpose of the hearing at least.once each week for two (2) 
consecutive weeks in a newspaper of general circulation, the last publication 
occurring at least one (1) week prior to the date of the hearing. 

(e) The hearing will be before the governing body and all interested persons 
shall have an opportunity to be heard. 

(f)(1) If the governing body determines, after a hearing, that the public 
convenience and necessity require the creation of an authority, then the 
governing body shall adopt, and its executive officer shall approve, a 
resolution or an ordinance so declaring and creating an authority. 

(2) Aresolution or ordinance under subdivision (f)(1) must designate the 
name and principal office address of the authority. 

(3) A governing body shall file a certified copy of the resolution or 

ordinance with the secretary of state, along with the resolution approving 
the appointment of the board of commissioners as provided for in § 68-221- 
1305. The authority constitutes a body politic and corporate upon adoption 
and filing. 
(g)(1) A creating governmental entity and a participating governmental 
entity shall enter into an agreement with the authority for the orderly 
transfer to the authority of the treatment works’ properties, functions, 
service area, and outstanding obligations. 

(2) The agreement may include provisions for the reimbursement of any 
governmental entity for its obligations issued for treatment works. 


History. present (e); rewrote former (d), redesignated as 
Acts 2007, ch. 250, § 1; 2020, ch. 720, § 5. present (f), which read: “(d)(1) After the hear- 
TEE Papen a ing, if the governing body determines that the 


The 2020 amendment, in (a), substituted “, or 
county government” for “government, county” 
and substituted “or” for “and” preceding “waste- 
water”; added present (b) and (c); rewrote for- 
mer (b), redesignated as present (d), which 
read: “(b)(1) The governing body of the creating 
governmental entity shall adopt, and its execu- 
tive officer shall approve, a resolution calling a 
public hearing on the question of creating an 
authority. 

“(2) Notice of the date, hour, place and pur- 
pose of the hearing shall be published at least 
once each week for two (2) consecutive weeks in 
a newspaper of general circulation in the cre- 
ating governmental entity, the last publication 
to be at least one (1) week prior to the date set 
for the hearing.”; redesignated former (c) as 


public convenience and necessity require the 
creation of an authority, the governing body 
shall adopt, and its executive officer shall ap- 
prove, a resolution or an ordinance so declaring 
and creating an authority, which resolution or 
ordinance shall also designate the name and 
principal office address of the authority. 

“(2) A certified copy of the resolution or ordi- 
nance shall be filed with the secretary of state, 
along with the resolution approving the ap- 
pointment of the board of commissioners as 
provided for in § 68-221-605, and upon that 
adoption and filing, the authority shall consti- 
tute a body politic and corporate, with all the 
powers provided in this part.”; redesignated 
former (e) as present (g); and in present (g), 
deleted “Whenever an authority is created un- 
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der this part,” from the beginning, and substi- Effective Dates. 
tuted “a participating” for “any participating”. Acts 2020, ch. 720, § 6. June 22, 2020. 


68-221-1305. Appointment of commissioners — Members — Election of 
officers — Jurisdiction. 


(a)(1) The governing body of the authority shall be a board of commissioners 
appointed by the executive officer of the creating governmental entity and 
approved by its governing body. 

(2) The board of commissioners shall include a person of good standing 
and reputation. 

(b) If there are one (1) or more participating governmental entities, one (1) 
member of the board shall be appointed by the executive officer of each 
participating governmental entity and approved by its governing body, giving 
the-board a total membership equal to the number of participating govern- 
mental entities. 

(c) Commissioners first appointed to the board shall be appointed for terms 
of one (1), two (2), three (3), four (4) and five (5) years, respectively, but 
thereafter each commissioner shall be appointed for a term of five (5) years. If 
a board has more than five (5) members, each additional member shall be 
appointed for a term of five (5) years. A commissioner may be reappointed at 
the end of that commissioner’s term. 

(d)(1) Any vacancy by reason of nonresidence, incapacity, resignation or 

death shall be filled in like manner for the unexpired term. 

(2) A commissioner’s term shall continue until the appointment and 
qualification of that commissioner’s successor. 

(3) Acommissioner may be removed from office by a two-thirds (4) vote of 
the governing body of the governmental entity that approved the commis- 
sioner’s appointment, but only after notice of the cause of the removal is 
served on the commissioner, and only after the commissioner is granted an 
opportunity for a public hearing on the cause. 

(e)(1) The board shall elect from among its members a chair and vice chair, 

each of whom shall continue to be voting members, and shall adopt its own 

bylaws and rules of procedure. 

(2) The presence of commissioners having a majority of the voting 
strength of the commissioners shall constitute a quorum for the transaction 
of business. 

(3) Except as expressly otherwise specified in this part, all powers granted 
in this part to an authority shall be exercised by the board. 

(4) Commissioners may receive compensation and shall be reimbursed for 
necessary expenses incurred in the performance of their official duties. 

(5) An authority shall be subject to the jurisdiction of the water and 
wastewater financing board in accordance with this chapter; provided, 
however, that the environmental statutes in titles 68 and 69 currently 
administered by the department of environment and conservation shall 
apply to the activities of the authority in the same manner as those statutes 
would apply to the activities of any local government. 

_ (f)(1) All members of the board shall, within one (1) year of initial appoint- 
ment or election to the board of commissioners or within one (1) year of 
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reappointment or reelection to the board of commissioners, attend a mini- 

mum of twelve (12) hours of training and continuing education in one (1) or 

more of the subjects listed in subdivision (f)(3). 

(2) In each continuing education period after the initial training and 
continuing education required by subdivision (f)(1), a board member shall 
attend a minimum of twelve (12) hours of training and continuing education 
in one (1) or more of the subjects listed in subdivision (f)(3). For the purposes 
of this subsection (f), “continuing education period” means a period of three 
(3) years beginning January 1 after the calendar year in which a board 
member completes the training and continuing education requirements set 
forth in subdivision (f)(1) and each succeeding three-year period thereafter. 

(3) The subjects for the training and continuing education required by 
this subsection (f) shall include, but not be limited to, board governance, 
financial oversight, policy-making responsibilities, and other topics reason- 
ably related to the duties of the members of the board of commissioners of an 
authority. 

(4) Any association or organization with appropriate knowledge and 
experience may prepare a training and continuing education curriculum for 
board members covering the subjects set forth in subdivision (f)(3) to be 
submitted to the comptroller of the treasury for review and approval prior to 
use. The comptroller shall file a copy of approved training and continuing 
education curriculum with the water and wastewater financing board. 
Changes and updates to the curriculum shall be submitted to the comptrol- 
ler for approval prior to use. Any training and continuing education 
curriculum approved by the comptroller shall be updated every three (3) 
years and resubmitted to the comptroller for review and approval. 

(5) For purposes of this subsection (f), a board member may request a 
training and continuing education extension of up to six (6) months from the 
comptroller of the treasury or the comptroller’s designee. The request shall 
only be granted upon a reasonable showing of substantial compliance with 
this subsection (f). If the extension is granted, the board member must 
complete any additional required training hours necessary to achieve full 
compliance for only the relevant continuing education period within the 
extension period. The board member shall file copies of any extension 
request letters and corresponding comptroller of the treasury determination 
letters with the water and wastewater financing board. 

(g) If any member of the board fails to meet the training and continuing 
education requirements set forth in subsection (f) before the end of the 
continuing education period or before the end of any extension approved by the 
comptroller of the treasury or the comptroller’s designee, then such member 
shall not be eligible for reappointment or reelection to another term of office. 


History. commissioner completes” in the second sen- 
Acts 2007, ch. 250, § 1; 2017, ch. 118, § 5; tence of (f)(2). 


2020, ch. 627, § 9. 
Effective Dates. 


Amendments. Acts 2017, ch. 118, § 6. April 12, 2017. 


The 2017 amendment added (f) and (g). Acts 2020, ch. 627, § 10. March 20, 2020. 
The 2020 amendment substituted “board 


member completes” for “municipal utility board 
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68-221-1306. Executive director — Budget. 


(a) The board shall appoint an executive director, who shall be the chief 
executive and administrative officer of the authority. The board shall enter into 
a contract with the executive director establishing the director’s salary and 
term of office. 

(b) The executive director is responsible for all personnel matters related to 
the authority, including, but not limited to, recruitment, discipline and 
compensation. 

(c)(1) The executive director shall annually prepare the operating budget of 

the authority and submit the budget to the board for approval at least sixty 

(60) days prior to the beginning of the fiscal year. 

(2) If the board has not acted on the budget by the first day of the fiscal 
year, the budget shall then automatically go into effect. 

(3) Prior to the beginning of the fiscal year, all authorities shall adopt 
balanced annual operating budgets that identify all anticipated revenues of 
the authority by source and identify all anticipated expenses by type of 
expense. Such budgets must be based upon historical operating results and 
reasonably anticipated future operations. The budgets as adopted must be 
submitted to the comptroller of the treasury or the comptroller’s designee for 
approval. The comptroller of the treasury shall provide guidance to the form 
of the budget, including supplemental schedules, as necessary, to demon- 
strate authorities have adequate cash to meet current obligations, including 
principal and interest, as applicable. If a proper budget is either not 
approved by the comptroller of the treasury or the comptroller’s designee or 
not submitted to the comptroller of the treasury or the comptroller’s designee 
when required under this part within two (2) months of the beginning of the 
fiscal year, then debt or financing obligations shall not be issued by the 
authority until the comptroller of the treasury or the comptroller’s designee 
has approved the budget, or as otherwise provided for in a manner approved 
by the comptroller of the treasury or the comptroller’s designee. In the case 
of an emergency, the comptroller of the treasury or the comptroller’s 
designee, may waive the requirement of budget approval in order to allow 
the authority to enter into emergency financial transactions. 

(d) The executive director shall also submit periodic reports to the board 
that it may direct. 

(e) The executive director shall attend all meetings of the board. 


History. Effective Dates. 
Acts 2007, ch. 250, § 1; 2021, ch. 256, § 9. Acts 2021, ch. 256, § 11. April 28, 2021. 
Amendments. 


The 2021 amendment added (c)(3). 


68-221-1311. Power to issue bonds — Conditions of bonds — Rights of 
bondholders — Execution — Tax exemption — Legal in- 
vestment — Conflicting laws — Full faith and credit. 


(a)(1) The authority has the power to issue negotiable bonds from time to 
time in order to accomplish any of the purposes authorized by this part. The 
authority also has the power to issue bonds in the same manner and under 
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the same provisions as municipalities or metropolitan governments or 

counties are empowered to issue bonds under the laws of this state, for the 

purposes authorized by this part. 

(2) All these bonds shall be payable from all or any part of the revenues, 

income and charges of the authority and the bonds may also constitute an 
obligation of one (1) or more of the creating and participating governmental 
entities. 
(b)(1) The bonds shall be authorized by resolution of the board and shall bear 
such date, mature at such time or times, bear interest at such rate or rates 
payable annually or semiannually, be in such form and denominations, be 
subject to such terms of redemption with or without premium, carry such 
registration privileges, be payable in such medium and at such place or 
places, be executed in such manner, all as may be provided in the resolution 
authorizing the bonds. 

(2) The bonds may be sold at public or private sale in such manner and for 
such amount as the board may determine. 

(c) The resolution may include any covenants that are deemed necessary by 
the board to make the bonds secure and marketable, including, but not limited 
to, covenants regarding: 

(1) The application of the bond proceeds; 

(2) The pledging, application and securing of the revenues of the 
authority; 

(3) The creation and maintenance of reserves; 

(4) The investment of funds; 

(5) The issuance of additional bonds; 

(6) The maintenance of minimum fees, charges and rentals; 

(7) The operation and maintenance of the authority’s treatment works; 

(8) Insurance and insurance proceeds; 

(9) Accounts and audits; 

(10) The sale of treatment works properties; 

(11) Remedies of bondholders; 

(12) The vesting in a trustee or trustees such powers and rights as may be 
necessary to secure the bonds and the revenues and funds from which they 
are payable; 

(13) The terms and conditions upon which bondholders may exercise their 
rights and remedies; 

(14) The replacement of lost, destroyed or mutilated bonds; 

(15) The definition, consequences and remedies of an event of default; 

(16) The amendment of such resolution; and 

(17) The appointment of a receiver in the event of a default. 

(d) Any holder of any such bonds, including any trustee for any bondholders, 
may enforce their rights against the authority, its board or any officer, agent or 
employee of the authority, by mandamus, injunction or other action in any 
court of competent jurisdiction, subject to the covenants included in the bond 
resolution. 

(e)(1) Sums received as accrued interest from the sale of any bonds may be 

applied to the payment of interest on the bonds. 

(2) All sums received as principal or premium from the sale shall be 
applied to the purpose for which the bonds were issued, and may include, but 
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not be limited to, expenses for fiscal, legal, engineering and architectural 

services, expenses for the authorization, sale and issuance of the bonds, 

expenses for obtaining an economic feasibility survey in connection with the 
bonds, and to create a reserve for the payment of not exceeding one (1) year 
of interest on the bonds. 

(f) Bonds issued pursuant to this part executed by officers in office on the 
date of the execution shall be valid obligations of the authority, notwithstand- 
ing that before the delivery of the bonds, any or all of the persons executing the 
bonds shall have ceased to be officers. 

(g) Bonds issued pursuant to this part, and the income from the bonds, shall 
be exempt from all state, county and municipal taxation except inheritance, 
transfer and estate taxes. 

(h) All public officers and bodies of the state, municipal corporations, 
political subdivisions, all insurance companies and associations, all savings 
banks and savings institutions, including savings and loan associations, all 
executors, administrators, guardians, trustees, and all other fiduciaries in the 
state may legally invest funds within their control in bonds of an authority. 

(i) Any bonds issued for the purpose of financing the cost of the establish- 
ment, construction, installation, acquisition, extension or improvement of any 
treatment works, as defined by § 68-221-603, that are to be the joint obliga- 
tions of the authority and any creating governmental entity, or participating 
governmental entity, shall be authorized and issued by the governmental 
entity in the form and manner prescribed by the applicable provisions of title 
5, chapter 11 [repealed] and title 7, chapter 36 [repealed], and the construction, 
installation, acquisition, extension or improvement of any treatment works 
shall be deemed to be a public works project, as defined in title 5, chapter 11 
[repealed] and title 7, chapter 36 [repealed]. To the extent any of title 5, 
chapter 11 [repealed] and title 7, chapter 36 [repealed], relating to the terms 
and conditions of any bonds so issued, conflict with this section, the former 
shall prevail. 

(j) Any bonds upon which any creating governmental entity, or participating 
governmental entity, is jointly obligated with the authority may be secured by 
the full faith and credit and taxing powers of the governmental entity as 
provided in the chapters cited in subsection (i). 

(k) A bond or note authorized by this chapter shall not be issued until the 
resolution authorizing the issuance of bonds or notes, together with a state- 
ment as of the beginning of the then current fiscal year, which statement must 
show in detail the total outstanding bonds, notes, warrants, refunding bonds, 
and other evidences of indebtedness of the authority, together with the 
maturity dates of the bonds, notes, warrants, refunding bonds, and other 
evidences of indebtedness, interest rates, special provisions for payment, the 
project to be funded by the bonds or notes, the current operating financial 
statement of the authority and any other pertinent financial information, is 
submitted to the comptroller of the treasury or the comptroller’s designee for 
review, and the comptroller of the treasury or the comptroller’s designee shall 
report thereon to the authority within fifteen (15) days from the date the plan 
is received by the comptroller of the treasury or the comptroller’s designee. The 
comptroller of the treasury or the comptroller’s designee shall immediately 


Zoo WATER AND SEWERAGE 68-221-1311 


acknowledge receipt in writing of the proposed bond or note issue statement 
and information. The report thus received by the authority must be published 
once in a newspaper of general circulation in the county of the principal office 
of the authority, and any other counties that it serves, during the week 
following the report’s receipt. After receiving the report of the comptroller of 
the treasury or the comptroller’s designee, and after publication of such report, 
or after the expiration of fifteen (15) days from the date the statement and 
information are received by the comptroller of the treasury or the comptroller’s 
designee, whichever date is earlier, the authority may take such action with 
reference to the proposed bond or note issue as it deems advisable. Such report 
of the comptroller of the treasury or the comptroller’s designee must also be 
made a part of the bond transcript. 

(1) Any provision of this section related to the review or approval of any bond 
or note issued by the comptroller of the treasury or the comptroller’s designee, 
or other state agency, does not apply when the bond or bonds or other evidence 
of indebtedness of the authority are to be purchased or the loan is to be made 
by the farmers home administration or any other direct lending department of 
the government of the United States. 

(m) If an authority proposes to sell bonds in excess of fifty million dollars 
($50,000,000) at a negotiated sale, a written request for proposal must be sent 
to a minimum of five (5) qualified firms no later than thirty (30) days prior to 
the first meeting of the board of commissioners to discuss the specific bond 
transaction. A minimum of three (3) proposals must be received no later than 
fourteen (14) days prior to such first meeting. This requirement applies to both 
financial advisory and underwriting services. 


History. Effective Dates. 
Acts 2007, ch. 250, § 1; 2021, ch. 256, § 10. Acts 2021, ch. 256, § 11. April 28, 2021. 
Amendments. 


The 2021 amendment added (k) — (m). 
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